INDEX. 


(The head-notes, except when followed by R., are by the Judges. ) 


ABANDONMENT. See Ejectment, 13. 


ABATEMENT. 


1. If, pending a suit, another be brought against the 
same defendant for the same cause of action, the pen- 
dency of the first suit may be pleaded in abatement of 
the second, and the plaintiff cannot defeat the plea by 
dismissing the suit first brought. Singer vs. Scott..... 659 


ABSENCE OF ARBITRATOR. See Arbitration, 2. 
” “© WITNEss, “ Continuance, 3, 4. 

“COUNSEL. “ “6 5. 

“ Paneer. % ° 7. 


ACCEPTANCE. 


See Pardons, 3. 
“ Promissory Notes, 10. 


ACCEPTORS. See Distribution of Estates, 4. 


ACCIDENT. 


See Arbitration, 3. 
“ Hjectment, 15. 


ACCOMPLICE. See Criminal Law, 3. 
ACCORD AND SATISFACTION. 


A died, leaving a will providing that each of his chil- 
dren, on coming of age, should receive two negroes, at 
a valuation, and the balance of the estate remain to- 
gether for the support of the others until the youngest 
came of age, when the whole should be equally divi- 
ded, each accounting for the negroes received, accord- 
ing to their value. And one of the children came of 
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age in 1861, and received his two negroes and receipt- 
ed for them at the value of $1,100 00, and after the 
war and the emancipation of the slaves, all the lega- 
tees met and divided the lands equally, not charging 
the negroes received in 1861 against the legatee who 
received them, and making mutual deeds to each other 
of the lands falling to each, all being of full age and 
aware of the receipt of the negroes as stated : 

Held, That, in the absence of any charge of fraud or 
mistake or ignorance, or of any other reservation or 
agreement, a bill is demurrable which prays a cancel- 
lation of the deeds to the legatee receiving the negroes, 
and seeks that he be compelled to account to the other 
legatees for their estimated value. The deeds are, pri- 
ma facie, an accord and satisfaction, and if made with- 
out fraud or mistake, are binding as an executed set- 
tlement and division of the property bequeathed by 
the will. Byrd vs. Byrd et dl.....ccccrseeceveee ceveeeee 


ADMISSION. See Practice in Supreme Court, 3. 
ADMINISTRATORS AND EXECUTORS. 


. When an exemplification of the probate of a will in 
another State is filed in the Clerk’s office in this State, 
under the provisions of the 2414th section of the 
Code, properly authenticated, according to the law of 
the State of the testator’s domicil, it is sufficient to 
authorize the executors of the testator to sue in the 
Courts of this State. Lowery vs. Davidson et al 

. Where the amount due on a life insurance policy is 
payable in Hartford, Connecticut, to the “ heirs or as- 
signs” of the person whose life was insured, who 
leaves a will, bequeathing all his property to his chil- 
dren, to the exclusion of his widow, and the agent of 
the insurance company pays the money to his admin- 
istrator, with the will annexed, the administrator is 
justified in filing a bill for direction as to the fund. 
Rogers vs. Bottsford et al.....++ pnapbanspnounpitogsannpacnad 652 

. Pending the litigation, the administrator is not liable 
to pay interest on the fund where he has made none. 
Ibid. 

See Distribution of Estates. 

“ Executions. 
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ADULTERY. See Criminal Law, 12, 13. 
ALIMONY. 


1. Where, in a libel for divorce, the Judge, after an ex- 
amination into the cause and circumstances of the sepa- 
ration, and of the ability and unwillingness of the hus- 
band to pay, grants temporary alimony, this Court 
will not control his discretion, unless that discretion 
be abused. Carlton vs. Carlton 

. In determining the amount of the alimony, the Court 
may look into the property controlled by the husband, 
his ability to make an income, and determine from all 
the circumstances what is a reasonable sum to be paid 
as temporary alimony. Ibid, 

3. When a libel for divorce was filed in 1863, in Jackson 
county, and with it a schedule of the property owned 
by the husband at the time of the separation, in which 
was included “a city lot, in the city of Atlanta,” and 
the husband, in 1866, before the final verdict, sold the 
lot to a purchaser, who had no actual notice of the 
pendency of the libel, and the jury, on the final trial, 
granted to the wife a divorce, a viniculo matrimonii, 
and decreed to her, as alimony, the real estate men- 
tioned in the schedule, for life, with remainder to the 
children : 

Held, That under section 1720 of the Code, the sale by 
the husband, after the filing of the libel, the said sale 
not being in payment of pre-existing debts, did not 
vest the title in the purchaser so as to prevent the vest- 
ing thereof in the wife, according to the verdict of the 
jury, on the final trial of the divorce case. The pur- 
chaser bought subject to the said verdict, and his want 
of actual notice does not protect him. Venable vs. 
QIU icc snccacconcccccersschansnensannan diese hptinhinwiehii sabes 437 

. Negotiations and agreements between husband and 
wife, pending a libel for divorce, as to the alimony of 
the wife, and agreements between them in relation 
thereto, are, by presumption of law, merged in the 
final verdict of the jury in the divorce suit, and a 
purchaser from the husband, pending a suit, of prop- 
erty, mentioned in the schedule, is bound by the ver- 
dict, as is the husband, as to the legal rights of the wife 
to the property, unless he can show fraud in the verdict 
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affecting his rights, and to do this, he must attack the 
judgment before the Court which rendered it, as 
he is a privy thereto. Ibid. 

5. When, in a schedule, filed with a libel for divorce, 
there is contained an item of “a city lot in Atlanta, 
worth $5,000 00 :” 

Held, That, as the schedule purports to be all the prop- 
erty of the husband, the description is sufficient to 
put everybody upon notice, if there be, in fact, but 
one such lot. LocHRrANE, Chief Justice, dissenting. 
Ibid. 


AMENDMENTS. 


1. The plaintiff in attachment may amend his attach- 
ment as in other cases. Kent & Co., vs. Downing 


2. When an attachment was issued on the 12th of Au- 
gust, 1870, and was by mistake, made returnable to 
the May Term, 1871, instead of November, 1870: 

Held, That, on the mistake being made apparent to the 
Court, the attachment and bond may be returned, if 
the return was in fact made to the November Term, 
1870. Ibid. 


APPEARANCE—WarveRr BY. 
See Attachments, 4, 5. 


ARBITRATION. 


1. It was not competent for an arbitrator to render an 
award in favor of the party, or interest, which had be- 
come the property of his son, pending the arbitration. 
The law which governs arbitrations demands the same 
freedom from all bias that applies to Judges or Courts, 
and the fact stated by the arbitrator, in this case, show- 
ing that, by his previous opinions expressed, his judg- 
ment had not changed by the subsequent purchase by 
his son, cannot make valid that which, from the fact 
of the purchase, when known to the arbitrator, and 
without notice to the other party, disqualified him to 
act in the case. Spearman vs. Wilson et al 

2. Where a controversy is submitted to arbitration, un- 
der the Code, and the arbitrators and parties have 
several meetings, at the first of which only two of the 
arbitrators are present, and no objection is made by 
either party at the time to the absence of third arbi- 
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trator, it is too late, on motion to make the award the 
judgment of the Court, to object to such motion on 
the ground of the absence of the third arbitrator from 
the first meeting, especially where the arbitrators were 
unanimous. Akridge et al., vs. Pattillo......cccseceeeees 585 
3. Where numerous objections are filed to an award, on 
the ground that the award was the result of accident 
or mistake, or fraud of some one or all of the arbitra- 
tors or parties, or is otherwise illegal, all of which ob- 
jections are, in effect, objections because the award is 
contrary to evidence, or the weight of evidence, the 
testimony submitted to the arbitrators should be be- 
fore this Court to enable it to pass intelligently upon 
the objections made. Nor will the fact that the ob- 
jections were demurred to for insufficiency dispense 
with this. Ibid. 


ASSIGNMENT. See Indorsers, 2, 3, 4. 


ASSIGNMENT OF ERRORS. 
See Practice in Supreme Court, 2. 


ATTACHMENTS. 


1. Where there was an attachment pending in the Supe- 
rior Court of Muscogee county against A, who was 
declared a bankrupt, and his assignee was appointed 
under the laws of the United States: 

Held, That the assignee may be made a party to the at- 
tachment, and that it was proper, on his motion, to 
declare the attachment dissolved by the bankruptcy. 
Kent & Co. vs. Downing ......+00 D.ncoseescodesscnpachenmnl 116 

2. Held, further, That, pending such motion, the plain- 
tiff in attachment may amend his attachment as in 
other cases. Ibid. 

3. When an attachment was issued on the 12th of Au- 
gust, 1870, and was, by mistake, made returnable to 
the May Term, 1871, instead of November, 1870: 

Held, That, on the mistake being made apparent to the 
Court, the attachment and bond may be returned, if 
the return was, in fact, made to the November Term, 
1870. Ibid. 

4, Objections to the form of the affidavit in an attach- 

ment are waived by the appearance of the defendant, 

and pleading to the merits. Pool vs. Perdue.........+ 454 
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5. A written notice to the defendant, that an attachment 
is pending against him, stating the Court to which it 
is returnable, and the time, and stating on what prop- 
erty it has been levied, is a sufficient compliance with 
section 3233 of the Code to authorize proceedings, as 
in an ordinary suit, especially if the defendant appear 
and plead to the merits. Ibid. 


. Where an attachment had been issued against A, and 
at the trial term it was agreed that B should be sub- 
stituted for A, and the cause proceed against him : 

Held, That this was a dissolution of the attachment, and 
the cause stood upon the footing of an ordinary suit 
against B, with service waived. The Milledgeville 
Manufacturing Co. vs. Rivers 


ATTACHMENT FOR CONTEMPT. 


Where the Judge has fully examined the ability of the 
party to pay alimony, and has reason to anticipate his 
disobedience to the order, he may direct that, if the 
money is not paid, attachment for contempt shall is- 
sue. Carlton vs. Carlton 


ATTORNMENT. See Landlord and Tenant, 5. 
ATTORNEYS—PLEas sy. See Pleading,‘3. 
AUCTIONEERS. See Bankruptcy, 10. 


BAILMENTS. 


See Carriers. 
“ Garnishments, 3. 


BANKRUPTCY. 


1, It is not a ground for non-suit that plaintiff has been 
adjudged a bankrupt since the suit was begun. (R.) 
Woddail vs. Austin & Holliday 

2. If plaintiff is adjudged a bankrupt after suit brought, 
the Court may direct the jury, if they find for plain- 
tiff, to find that he recover for the use of his assignee 
in bankruptcy. (R.) Ibid. 

3. Where there was an attachment pending in the Supe- 
rior Court of Muscogee county against A, who was 
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declared a bankrupt, and his assignee was appointed 
under the laws of the United States : 

Held, That the assignee may be made a party to the at- 
tachment, and that it was proper, on his motion, to 
declare the attachment dissolved by the bankruptcy. 
Kent & Co. vs. Downing 

4, When the United States Courts, under the Bankrupt 
Act of 1869, have acquired jurisdiction of the estate 
of a bankrupt, the State Courts lose jurisdiction of 
all claims against him, provable under the Bankrupt 
Act, except specific liens upon his property, and legal 
or equitable claims of title thereto ; and the homestead 
and exemption provisions of the Constitution of 1868 
do not create such a specific lien upon, or title to his 
estate, in favor of his family, as may be heard and ad- 
judicated by the State Courts, pending the proceed- 
ings in bankruptey. Woolfolk vs. Murray. Bryan 


5. Whether said claim is such a debt in favor of the fam- 
ily as may be proven before the Bankrupt Court, in- 
dependently of the exemption granted by the Bank- 
rupt law to the bankrupt, it is for that Court alone to 
decide. Ibid. 

6. The case of Fannie Lumpkin vs. Eason, at this term, 
having been, by permission, expressly questioned and 
reviewed, is, after reconsideration, affirmed. Ibid. 


7. If a discharge in bankruptcy be pleaded, the Court 
cannot dismiss the cause on that ground, but must 
submit the issue to a jury. (R.) Austin vs. Mark- 


. A promise to pay a debt due by an applicant to be de- 
clared a bankrupt, in consideration that the payee will 
withdraw his objections in the Bankrupt Court to the 
discharge of the bankrupt, is legal and void, and no 
action can be sustained on such promise. Ibid. 

. Where a homestead was claimed, under the Act of 
1868, by the wife of a husband, on his land, who had 
been adjudged a bankrupt: 

Held, That the wife could not have a homestead on the 
land of her bankrupt husband, as against the assignee 
of the bankrupt, or those claiming title thereto under 
a sale made by the assignee of the bankrupt. Lump- 
Kin va. Eason ..cccccccs cocccevevecesees bdcddasecscoroncsosens 339 
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/ 10. Clarence V. Walker was elected an auctioneer of the 
city of Augusta, and executed his bond as required by 
law. During his term as such auctioneer, he sold cer- 
tain properties entrusted to him, and failed to pay 
over to the parties the proceeds. Walker and his se- 
curities upon the bond were sued, and the main ques- 
tion raised by the pleadings, and which is embraced 
in the two writs of error filed in this case is, that 
Walker pleaded his discharge in bankruptcy, which 
the Court allowed, and the sureties relied on the dis- 
charge of their principal for their discharge, which the 
Court disallowed. 

We hold that the Court erred in holding that Walker 
was discharged under the facts in this case. The 33d 
section of the Bankrupt Act, March 2d, 1869, pro- 
vides “that no debt created by the fraud and embez- 
zlement of the bankrupt, or by his defalcation as a 
public officer, or while acting in any fiduciary charac- 
ter, shall be discharged under this Act.” Waiving 
the question as to whether or not Walker was a pub- 
lic officer, under the Act of December 24th, 1827, we 
are clear in the opinion that the debt sued on was cre- 
ated while acting in a fiduciary character, and, there- 
fore, did not entitle the discharge of the principal in 
this case. 

Held, again, That the sureties on the bond were liable 
under the facts. Jones e¢ al. vs. Russell. Russell vs. 
EP. wnsehs givsintueneenesccncnscesecnecescosnonesncses. cecees 460 


BIAS. See Arbitration. 
BILLS. See Promissory Notes. 


BILLS OF EXCEPTION. 
See Practice in Supreme Court, 6, 7,8,9, 10,11, 14, 15,17. 


BILLS OF PEACE. See Equity Practice, 3. 
BLANK VERDICT. See Equity Practice, 2. 


BLOOD. See Guardians. 
BRIEF OF EVIDENCE. See New Trials, 15. 
CAPTURE. See War. 
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CARRIERS. 


Where a letter was written to B, at Rome, by the agent 
of the East Tennessee and Georgia Railroad Company 
in response to inquiries made by B, in which he states 
that “arrangements are perfected for sending cotton 
through to New York via East Tennessee and Geor- 
gia and connecting lines to Alexandria, by rail, and 
from thence by steamer, without detention, etc., etc., 
our rate from Dalton to New York on cotton is $9 00 
per bale; hoping to secure a liberal share of busi- 
ness from Rome, I am,” etc., and this letter was shown 
to Montgomery, who shipped his cotton to Kingston, 
on the Western and Atlantic Railroad, and by the 
way of Dalton over the East Tennessee and Virginia 
Railroad through to New York, and damages were 
incurred by delays upon the route, after it had passed 
over the road of the defendant: 

Held, That the letter written to B, by the Railroad agent, 
when shown to Montgomery, did not, without some 
notice fo the railroad by him, that he had shipped his 
cotton via Kingston to Dalton, to be shipped by them 
in terms of such letter, constitute in itself, an express 
contract, so as to bind the company for loss or delay 
occurring beyond its terminus, 

The contract imposed by the law, (see Code, 2058,) was 
to deliver to the connecting road in good order and 
due time, and to impose a greater liability required an 
express contract, and the letter addressed to B, did not, 
upon being read by Montgomery, constitute such an 
express contract. And his act of sending the cotton, 
without notice to the company, coming over another 
road and transported by them as an intermediate line, 
could not be regarded as embracing the terms of an 
express contract, arising out of the letter to B, as _be- 
tween such consignor without notice and such road. 
Where the Court, upon the trial, gave in charge to the 
jury principles of law contravening the law stated, it 
was error, and a new trial should have been granted, 
WaRNER, Judge, dissenting. The East Tennesseee 
& Georgia Railroad Company vs. Montgomery......... 
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CERTIORARL. 

1. When it did not appear in the record that written no- 
tice of the sanction of a certiorari had been given as 
required by the 3987th section of the Code: 

Held, That the certiorari was thet dismissed. Glenn 
& Son vs. Shearer . sini ciediion 

2. Section 3987 gf the Bovine Code, requiring the 
plaintiff in certiorari to give the opposite party in in- 
terest written notice of the sanction of the writ, and 
time and place of hearing, at least ten days before the 
sitting of the Court to which it is returnable, ete., ete., 
applies to certioraris from the Justice Courts, and is 
still of force, under the Constitution of 1868. Sparks 
& Tye vs. Burgheim.............000. idnchbaowet een 167 

3. When a certiorari has been sanctioned, but no notice, 
in writing, has been given to the opposite party of the 
same, ten days before the term to which the certiorari 
is returnable ; but it is, in writing, agreed between the 
parties that the decision of the Court upon the points 
made in the certiorari shall determine certain other 
cases pending on the same points, this is substantially 
a waiver of the notice and an agreement that the certio- 
rari shall be decided upon its merits. Scott, Bondu- 
rant & Adams vs. Patrick et lucccccccccsececcvecserseeee 188 


Vou. xLtiv—45. 
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4, When there was a certiorari from the County Court 
which, under the Act of 1866, Code, 297, is to be 
heard by the Judge of the Superior Court in vacation 
or in term, as should to him seem proper, and there 
was tendered to the Judge in vacation a traverse of 
the answer of the County Court Judge, and the Judge 
of the Superior Court thereupon, by written order, 
directed the papers and the traverse to be transmitted 
to the next term of the Superior Court for trial: 

Held, That this was a judgment of the Judge that the 

traverse should be tried by the jury, and that, while 

that judgment stands unreversed, it is error to dismiss 

the traverse and withdraw the case from the jury, on 

the ground that the traverse was not verified by the 

affidavit of the party making it. Mundy vs. Martin.. 195 


CERTAINTY. 




























See Alimony, 5. 

“ Charge of the Court, 8. 
“ Criminal Law, 5, 9. 

“ Taxation, 1. 


CHARGE OF THE COURT. 


1. It is error for the Court to charge the jury upon an 
assumed state of facts not disclosed by the evidence in 
the case. Walker vs. Riwey.......c.00-seseeceesecececeeees 28 
2. As a matter of practice, where a legal, pertinent 
charge is requested of the Court, in writing, the 
Court should give it to the jury in the language of 
the request, onl not hold up the paper containing the 
request, after the same has been read by counsel in the 
hearing of the Court and jury, and say, “ Gentlemen, 
I give you all this in charge, as requested.” Leap- 
EE SO, BD tics cdvetehecpecstasindsebaiepanssnyasecends 46 
3. Where there was evidence on one side that the con- 
sideration of a note was the price of a slave, and on 
the other, that it was given in settlement of a dispute 
about the title to twelve bags of cotton, it was the 
duty of the Court to charge the jury as to the law 
arising under the proof, under the evidence of both 
sides. Collins et al. va. Oollins et al.....1+.ssse0eseeee eee 128 


4, That, as there was evidence, pro and con, as to the 
authority of the husband to pledge the watch, it was 
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the right of the defendant to have the law charged to 
the jury, in both aspects of the case, and as the Court 
charged the jury that the measure of damages was the 
value of the watch in any event, this was error, and 
the Judge erred in not granting a new trial. Van 
Arsdale vs, Joiner... .....ceseeesereee sbipaioode b oscccmeusiepsoce 173 

5. When a written request was made by the defendant’s 
counsel to the Judge to charge the jury, which request 
covered the whole case, and the Judge, in his charge, 
failed to follow the language of the request, but 
charged the law properly upon the points made, and 
upon the whole case, and the defendant was found 

uilty : 

Held, The section 3664 of the Code, providing that a 
new trial may be granted on the refusal of the Judge 
to charge a pertinent charge in the language requested 
in writing, is not mandatory, but permissive only ; 
and when the Judge has, in fact, charged the language 
correctly on the points covered, and upon the whole 
case, and has refused a new trial, this Court will not, 
for this reason only, grant a new trial. Powers vs. 

Fhe GAabG iniceicniacnsissosccchscotspecnasnacedemehs pastpesecose 209 

6. It is not error for the Court to charge the jury that 

the words as alleged in the declaration are libellous, 

as that is not an expression of opinion as to the evi- 

dence before the jury. Pugh vs. McCarty...........000¢ 383 

It is error for the Court below to refuse to charge the 
jury when requested, in writing, in the language of 

the judgment of this Court, on the same statement of 

facts in a case between the same parties which had 

previously been adjudicated in this Court. Ibid. 

8. It is not necessary for the Court to apply the law 
given in charge to the jury, to the facts of the case, 
when application is plainly apparent. Goode & Son 
OR, nse sae nap <sonnenevonenes secerneenesepamianeanenantese 593 

9. Counsel should request the Court to charge upon the 
material points in the cause. (R.) Ibid. 


COMMON-CARRIERS. See Carriers. 


COMMON OF PASTURAGE. 


To entitle the plaintiff to recover in an aetion against a 
defendant for the unlawful interference with his right 
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of “common of pasturage,” such right as against the 
defendant must first be established, and it must be 
shown that the defendant has unlawfully interfered 
With it. Davis vs, Gurley....c.cccee <cecccsesesserereceese 582 


CONCEALED WEAPONS. See Criminal Law, 4. 


CONCLUSIVENESS OF JUDGMENTS. 
See Res Adjudicata. 


CONDITIONS PRECEDENT. 


See Cor‘porations, 2. 
“ Tnsurance. 


CONFEDERATE MONEY. 
See Principal and Agent, 2, 3. 


CONFEDERATE CONTRACTS. 
See Scaling Ordinance. 


CONFLICT OF JURISDICTION. 
See Bankruptcy, 4. 


CONSTITUTIONAL LAW. 


1. That part of the 15th seetion of the Act of 1870 
which authorizes the defendant to elect to give up the 
property in his possession, for which the contract was 
made, in full discharge of his indebtedness, impairs 
the obligation of the plaintiff’s contract, and is uncon- 
stitutional and void, Abercrombie vs. Baxter et al.... 36 


2. When the Constitution creates an office to be filled by 
appointment of the Governor, by the advice and with 
the consent of the Senate, but legislation is necessary 
to carry the Constitution into effect, and an Act for 
that purpose is passed, which, by its express terms, 
does not take effect until a day subsequent to the ad- 
journment of the Senate, the office is vacant, and may 
be filled by the Governor, until it is filled permanently 
as provided by the Constitution, It is immaterial 
whether the office has “become vacant ;” it is suffi- 
cient that a vacancy exists; since in ihe former case 
the Goveruor may fill it, uuder the express words of 
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the Constitution, and in the latter case, he may fill it 
under section 66 of the Code, which authorizes him 
to appoint all officers and fill all vacancies, when no 
other mode is provided by the Constitution and laws. 
WaRnER, Judge, dissenting. Gormley vs. Taylor..... 


3. When important and almost revolutionary results must 
follow from declaring a session of the Legislature il- 
legal, the Courts are bound to require a most palpable 
and direct violation of the Constitution, before they 
interfere. It is the duty of Courts, in passing on the 
constitutionality of laws, not to pronounce against them 
except in a clear case, and to make every intendment 
possible in favor of their constitutionality. bid. 


4. Whether it is in the power of the Courts to hold a 
law unconstitutional, on the ground that the Legisla- 
ture passing it is not in session according to the mode 
prescribed by the Constitution, and to inspect its jour- 
nals to determine the fact—Query? Ibid. 

5. The Legislature having, by a vote of each house, de- 
clared that the session of 1870, was not a session after 
the second session under the Constitution of 1868, it 
is very doubtful whether this decision is not binding 
upon the Courts, as the judgment of a tribunal au- 
thorized by the Constitution to decide it. Ibid. 


6. Article III., section 1, paragraph 3, of the Constitu- 
tion of 1868, which provides that “ the first meeting 
of the General Assembly shall be within ninety days 
after the adjournment of this Convention, after which 
it shall meet annually, on the second Wednesday in 
January, or on such other day as the Legislature may 
direct,” * * * * *, and that “ no session of the Gen- 
eral Assembly, after the second, under this Constitu- 
tion, shall continue longer than forty days, unless pro- 
longed by a vote of two-thirds of each branch there- 
of,” may, in a very just and proper sense, be construed 
to mean by the words, “ second session under this Con- 
stitution,” second session as provided for and specially 
required by this Constitution, so as to exclude the 
‘two sessions,” called extra and irregular sessions, 
which, though legal, are not specially mentioned and 
required by the Constitution. Ibid. 

7. The session of the General Assembly, which met on 
the ...... day of July, 1868, more than ninety days 
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after the adjournment of the Convention, under the 
order of General Meade, and more than seventeen days 
before the Constitution of 1868, as decided by this 
Court in Foster vs. Daniels, 39th Georgia Reports, 39, 
went into operation, though a legal session may be 
called an extra or irregular session, and not one of 
the sessions meant by the Constitution in Article ITI. 
of the Constitution. Ibid. 


8. The session of the General Assembly of 1870, may, 
therefore, be fairly said not to have been a session after 
the second session, within the meaning of the clause 
which prescribes that no session, after the second 
under this Constitution, shall continue longer than 
forty days, unless prolonged, etc., ete. Ibid. 

9. Section 3987 of the Revised Code, requiring the plain- 
tiff in certiorari to give the opposite party in interest 
written notice of the sanction of the writ, and time 
and place of hearing, at least ten days before the sitting 
of the Court to which it is returnable, etc., etc., ap- 
plies to certioraris from the Justice Courts, and is still 
of force under the Constitution of 1868. Sparks & 
Tye vs. Burgheim......... peseedecweses. « tec ccccccessescoccooes 

10. An attachment for contempt, in refusing to obey an 
order of the Judge to pay a certain amount of tem- 
porary alimony, is not prohibited by that clause of 
the Constitution of 1868, abolishing imprisonment for 
debt. Carlton v8. Carlton.......s.sccccsececsscscssceseees 


11. That portion of the Act of October 13th, 1870, 
which allows the claimant of land subject to an execu- 
tion to set-off against the judgment the losses of the 
claimant, by the late war, is in violation of Article I, 
section 10, paragraph 1, of the Constitution of the 
United States, and is, therefore, void. Solomon vs, 
RATE bcs crtnerten sey eaie suse shee boovegsasesns conepangedqepensens 

12. An Act denying all remedy on a contract would im- 
pair its obligation and be void. (R.) West vs. San- 
COND EE Who sic srisvdesisdscdcvocvevoccsessccsoncese soccsecstoouseds 

13. Where a party petitioned the Court for a mandamus 
nisi against the sheriff to compel his levy of a fi. fa. 
placed in his hands upon a homestead of realty set 
apart under the law, upon the ground that the Act of 
1868, so far as it prevented the levy of a fi. fa. on 
such property or a judgment fi. fa. in existence be- 





167 


216 


290 


INDEX. 683 


fore the setting apart of such homestead, and granted 
a larger amount of exemption than existed under the 
law at the time of the contract, was unconstitutional 
and void, and the Court held the Act valid, and re- 
fused the mandamus: Held, That this was not error 
in the Court, under the rulings of the Court affirm- 
ing the constitutionality of the Act, and protecting 
the sheriff from rule on account of its provisions from 
his refusing to levy said fi. fa. McCay, Judge, dis- 
senting. Gunn vs. Barry....cscccecccereesee seceeceees . 351 

14. Under the Constitution of 1868, which differs from 
the previous Constitutions of this State, in the grant 
of the power of pardon to the Executive, and con- 
tains only the same limitation upon the power that 
limits the royal prerogative in Great Britain, by Act 
of William the Third, which is incorporated into the 
Constitution of the United States, and by the Courts 
in Great Britain, and of the Supreme Court of the 
United States, which has been held to authorize the 
exercise of the pardoning power before as well as after 
conviction, it was error in the Court to reject this par- 
don upon that ground. Dominick vs. Bowdoin........ 357 

15. Where it appears from the record that A. sued W. 
upon a promissory note, dated in 1868, and that W. 
had filed his plea under oath, that it was given in re- 
newal of a contract, made before the Ist of June, 1865, 
and the Court dismissed it upon the ground that the 
Act of 1870 was unconstitutional : 

Held, That the Court erred in dismissing the plea upon 
this ground. The law of 1870 is not ex post facto, 
for that applies to criminal, and not civil cases. The 
requirement that an affidavit be filed, that taxes due 
the State thereon have been paid, does not render it 
unconstitutional. If no tax was due, the law imposes 
none, and if the tax was due, creditors are not a fa- 
vored class to be exempted from the payment of their 
legal taxes. The parliamentary law said to be viola- 
ted, and, by it, the constitutional provisions for the 
passage of laws, does not operate to render it uncon- 
stitutional. Acts of the Legislature are presumed to 
be constitutional, and Courts will not declare them 
void, except in clear and urgent cases. It does not 
impair the obligation of contracts, for the law does 
not alter, modify or change a word in it; nor does it 
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impair the remedy, but both stand untouched by the 
law, and the requirement of the payment of tax due 
on the contract, neither impairs the obligation of it, 
nor denies the remedy ; and the fact presented by the 
plea, that the note sued on was given in renewal of an 
old debt, due before 1st June, 1865, if denied, was an 
issuable defense; if not denied, it stayed judgment 
until the law was complied with, and if denied, it was 
a fact to be tried by a jury. Welborn vs, Akin........ 420 


16. When, on the motion to set aside a judgment made 
in the case, it appears that the note was given in set- 
tlement and consideration of a claim held, and a judg- 
ment transferred upon a third party, and was not 
within the provisions of the Act of 1870, while we 
hold the Court erred in dismissing the plea, still, by 
the facts, when it appears no injury was done to the 
defendant, and the facts set up sufficient to show the 
judgment would not be changed by a new trial and 
reversal, a new trial will be refused. Ibid. 


17. The 5th section of the Act of October 13th, 1870, 
which authorizes a defendant in a fi. fa. to deny, un- 
der oath, the plaintiff’s affidavit that the taxes due 
upon the debt had been paid, and providing that the 
issue thus made shall be returned and tried as other 
affidavits of illegality, stands upon the same footing 
as the first and second sections of the Act, and is not 
unconstitutional. WARNER, Judge, dissenting. Con- 
nally & Bro. vs. Peck & Bowman......cccccsesecereeeeeees 430 


18. The Act of 1869, authorizing attorneys to make 
oath to setting up issuable defenses to suits founded 
on contract, does not alter sections 3410 and 3412 of 
the Code, requiring pleas to the jurisdiction to be 
pleaded in person, and to be sworn to by the defen- 
dant. Colquitt vs. Mercer & DeGraffenreid..........+4- 432 
19. A commissioned Notary Public, as ex officio Justice 
of the Peace, under the Constitution of 1868, may is- 
sue an attachment, as any Justice of the Peace may, 
under the provisions of the Code. Pool vs. Perdue... 454 
20. That portion of the Constitution of 1868 which con- 
firms and makes valid the Acts of the Legislature of 
1865 and 1866, was only intended to quiet doubt, and 
was not necessary to give them validity. In any event, 
as that body was a government de facto, in harmony 
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with the United States, its Acts are good, proprio vig- 
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ore. Smith vs. Ordinary of Chatham county........++. 504 
22. Every presumption will be made in favor of the 


constitutionality of an Act of a State Legislature. 
Where this Court has decided an Act of the Legisla- 
ture constitutional, under which decision many private 
rights have been settled, and to disturb which might 
unsettle many others, and perhaps prove a great hard- 
ship to the plaintiffs in those cases already adjudica- 
ted, the doctrine of stare decisis applies. Allison vs. 
Thamiae 66 0b .060.s0n<saresnssindccsnnte qsosidsnncnnsaccissobbuekd 


CONTINUANCES. 


. This Court will hesitate to control the discretion of 


the Court below, as to a continuance, upon facts better 
understood by him than by this Court. (R.) Marshall 
& Bro. vs. Clarry....ceceeseceees essed oembhherospemeneneseceh 


2. Where an action of ejectment for a lot of land, by its 


number in the original State survey, had been pend- 
ing against three persons as joint-tenants for several 
years before the adoption of the new rule of Court 
requiring the tenants in possession in actions of eject- 
ment to admit themselves in possession before they 
will be permitted to defend, and after the case was re- 
ferred to the jury the plaintiffs insisted on the rule, 
and two of the defendants disclaimed title to the west 
half of the lot sued for, but admitted themselves to be 
in possession of the other half: 


Held, That it was not error in the Court to refuse to 


continue the cause on motion of the plaintiff, for 
the reason then first brought to the notice of the Court, 
that the other defendant was dead, and they desired 
to make his representatives parties to the suit. 


It was too late to continue the whole case unless the 


knowledge of the death had just come to the plaintiffs. 
Payne vs, Ormond ef al...... scccccercccscccecceceesesecene 


. Upon the trial of an indietment for adultery, it is error 


in the Court to refuse a continuance for the absence 
of two witnesses, who had been subpoenaed and were 
within the jurisdiction of the Court, by whom the 
prisoner expected to prove his innocence ; and the fact 
of one being the woman accused does not change the 
rule. Worthy vs. The State.......sscsceccseees co vedesviones 
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4, The fact that the Judge announces his readiness for 

rties to send for their witnesses does not necessarily 

eprive a prisoner, who has not availed himself of it, 

of his legal rights to a continuance when his case is 
called in its order for trial. Ibid. 


5. When on a bill filed for an account and settlement of 
the affairs of a partnership, there was an answer, and 
the parties at issue, on the bill and answers, and there 
was a verdict for the plaintiff, and a motion for a new 
trial, on the ground that the Court erred in refusing 
to continue the cause, and it appearing, on the hearing 
of the motion, by the sworn statements of the absent 
counsel, that one of them was prevented from attend- 
ing Court by providential cause, and the other, be- 
cause the Judge had informed him, in open Court, at 
the regular term at the time he had fixed the day for the 
Adjourned Term at which the case was tried, that he 
had given Mr. Walker leave of absence from the Ad- 
journed Term, and that none of his cases would be tried ; 
that Mr. Walker was a leading counsel for the plaintiff 
in this case, and was counsel in all the cases in which 
the absent counsel was employed ; that he had so pub- 
licly notified the Court, and that trusting to this he had 
not attended the said Adjourned Term: 

Held, That it was no abuse of the discretion vested in the 
Judge, in such cases, to granta new trial. Smith vs. 
BITE. Si cined ned seit sce cetpscescccsstesocecesevccaccesccces copes 588 


6. Where a sheriff is ruled by a plaintiff in fi. fa., and 
answers, to which answer a traverse is filed, and 
plaintiff, at a subsequent term, proposes to withdraw 
his traverse and substitute another, it is impossible for 
this Court to say that the Court below abused its dis- 
cretion in allowing the sheriff a continuance, on the 
ground of such substitution, unless we had the new 
traverse before us. Goode & Son vs. Rawlins.......... 593 


7. Where counsel moved a continuance on the ground 
of sickness of his client, and stated in his place that he 
could not safely go to trial because he needed his client 
to prove his plea of relief, and the opposing counsel 
offered to admit the facts stated in such plea, the mo- 
tion to continue was properly overruled. Kitchens et 
hn ihe, BRING no cnayh> nnazqnens segotereprenesscasmesescoones 620 


8. Where there were two suits pending between the same 
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parties for the same cause of action, and the defendant 
makes a good cause for the continuance of the suit last 
brought, to-wit: that certain interrogatories sued out 
therein had not been returned : 


Held, That it was error in the Court to refuse the con- 
tinuance because the plaintiff had dismissed the suit 
first brought. Singer v8. Scott........seccscesesscereceeees 659 


See Garnishments, 1. 


CONTRACTS. 
See Administrators and Executors, 2. 
“ Carriers. 
“ Constitutional Law, 1, 12. 
* Husband and Wife. 
“ Principal and Agent. 


CORPORATIONS. 


1. The Augusta Factory, an incorporated company, is 
only liable, under the existing laws of this State, to 
pay a tax on the whole amount of the capital stock of 
the company paid in, and not on the market value 
thereof: 


2. The Augusta Factory Company is liable for the pay- 
ment of all legal taxes on the property owned by it 
as a corporation which is not included as a part of 
their capital stock and constitutes no part thereof. 
McKay, Judge, dissenting. Wilson vs. The Augusta | 
DRG y.nrsgdocascodstervackne scnrvceansngscsctnsvernvedeas gute 388 

3. Where there was a subscription of stock to a railroad 
company, and when due the payment of the amount 
subscribed was demanded by the company, and pay- 
ment was refused : 

Held, That is was not necessary for the company to show 
that it had issued or offered to issue the certificates of 
stock as a condition precedent to a right of recovery 
= the subscription. Fulgam vs. The M. & B. RB. BR. 

beabsbndedcessep escesspebsanbongne cesar soascotnens cospacanecqey OU 


CORPORATION. See Criminal Law, 3. 


COSTS. 


A sheriff is not entitled to costs on tax fi. fas., whether 
for State or county taxes, unless the same be collected 
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from the defendants. Nor does the fact that the fi. fas. 
issued illegally under order of the Inferior Court, 
alter the rule.’ Keen v8. Rouse.......cccscccesseeceeeerssee 6€1 


CRIMINAL LAW. 


1. The Christian Sabbath is a civil institution older than 
our government, and respected asa day of rest by our 
Constitution ; and the regulation of its observance as 
a civil institution, is within the power of the Legisla- 
ture, as much as any regulations and Jaws having for 
their object the preservation of good morals, and the 
peace and good order of society : 33 Barbour, 543 ; 1 
Speers, 305. And it is within the right of the city of 
Atlanta to punish keeping open doors by dealers gen- 
erally, in the limits of the city, upon Sunday, for the 
purpose of preventing the violation of the State laws, 
as well as preserving the public respect for the Lord’s 


day. Kerwisch vs. The M. and C. of Atlanta......... 204 


2. The offense of incestuous fornication is not a joint 
offense under section 4459 of our Revised Code, and 
one person may be indicted and found guilty thereof. 
I I i actnsesensnneuseteeenigse: sncvesvecnes 209 


3. No precise rule can be Jaid down here, for the evi- 
dence of an accomplice in a felony must be corrobo- 
rated by another witness, or by circumstances; but a 
defendant cannot complain of the charge of the Judge 
on this point, who tells the jury that the evidence of 
the other witness, or the corroborating circumstances 
must be sufficient to satisfy them beyond a reasonable 
doubt of the guilt of the prisoner. Ibid. 


4, Where, on the trial of a party charged with violation 
of the section 4454 of the Code, the Judge charged 
the jury, in effect, that army repeaters, having taken 
the place of horseman’s pistols, were to be regarded 
within the exceptions of the statute, while used by 
parties on horseback, and the jury found the defen- 
dant guilty, and a motion made for a new trial was 
overruled by the Court: 

Held, That the charge of the Judge was as favorable to 
the prisoner as the construction of the law would war- 
rant ; horseman’s pistols, excepted in the Code, haying 
gone into disuse, and a pistol known as an army re- 
peater having taken its place, if the latter was worn 
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by parties on horseback, in the same way as the for- 
mer, we do not see but a fair interpretation of the law 
might bring it while so worn within the exception. 
But certainly not farther. And the evidence in this 
case showing that it was worn upon the person con- 
cealed, it was not error in the Court to refuse a new 
trial. Puryear vs. The State....ccrcecrcosrsecceceeecerece 


5. Where an indictment charged the prisoner with sim- 
sle larceny of a chestnut sorrel horse, of the value of 
100 00, ete., and the Court overruled a motion for 
acquittal, ete., upon the ground that the indictment 
did not describe the property stolen : 

Held, That this was not error; when the proof showed 
that the animal stolen was a horse, the allegation to 
that effect is sufficiently distinct and definite, under the 
Code, as to the nature, character and sex of the ani- 
mal, and the allegation that he was a chestnut sorrel 
horse, was such a mark of identity as came within the 
requirements of the statute. Taylor vs. The State..... 


6. An indictment against a negro need not describe him 
as a colored person. (R.) Ibid. 

7. Hog stealing is not such an offense as can be settled 
in 4609th section of the Revised Code. Brown et al. 
UD, FINE TINE vc ncacnss cpcoscen oncaesansraparnnge tones d-asees ove 

8. In a charge of larceny, the property stolen was de- 
scribed as “one black pig, white listed ; and one white 
pig, with a blue rump; both without ear marks ; and, 
together, of the value of $2 00, the property of James 
Drake :” 

Held, That this description is sufficient. bid. 

9. An indictment is sufficiently technical, under section 
4428 of the Code, that charges that the defendant, in 
the year 1870, did unlawfully employ the servant of 
one Phillip West, during the term for which he was 
employed, and that he was then in the employment of 
West, and that his term of service was not expired. 
Bryan vs. The State......ccecceceees pesnaes penececeesoneceste 

10. Where the Court let in testimony of a previous em- 
ployment by the defendant, though before the end of 
the year, and not in writing, it was error in the Court 
to charge the jury that such previous contract was no 
protection or justification, inasmuch as that question 
was one for the jury, under the facts, Ibid. 
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11. Where the evidence showed the person employed by 
the defendant had been previously employed by the 
prosecutor, to bring other hands with him to his plan- 
tation and superintend them : 

Held, That such employment did not constitute such 
person a servant, within the provisions of the law. 
See concurring opinions, bid. 

12. When an indictment charged and accused an un- 
married woman with the offense of “ fornication,” for 
that she had sexual intercourse with a married man: 

Held, That the indictment was bad, on special demurrer 
thereto, that the offense should have been charged as 
“adultery and fornication,” in the language of the 
Code defining the offense. McCay, Judge, dissent- 
ing. ' Digby ve. 'The Stale. ...........0.c.ccc0e ceccescceees 344 

13. Upon the trial of an indictment for adultery, it is 
error in the Court to refuse a continuance for the ab- 
sence of two witnesses, who had been subpcenaed and 
were within the jurisdiction of the Court, by whom 
the prisoner expected to prove his innocence: and the 
fact of one being the woman accused, does not change 
the rule. Worthy vs. The State ......ccsssecseccseee serene 449 

. 14, The fact that the Judge announces his readiness for 

parties to send for their witnesses, does not necessarily 

deprive a prisoner, who has not availed himself of it, 
of his legal rights to a continuance when his case is 
called in its order for tral. Ibid. 


COUNTY SITE. See Equity Jurisdiction, 6. 


~ 


DAMAGES. 
See Equity Practice, 3. 
* Measure of Damages. 


DECEIT. See Equity Jurisdiction, 7, 8. 


DEDICATION. 
See Municipal Corporations, 3, 4, 5, 6. 


DIMINUTION OF RECORD. 
See Practice in Supreme Oourt, 5. 
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DISCRETION OF JUDGE. 


See Alimony, 1. 
“ Continuance, 1. 
“ Injunctions, 


“ New Trial. 


DISTRESS-W ARRANTS. 
See Landlord and Tenants, 3, 4. 


DISTRIBUTION OF ESTATES. 


1. This was a bill filed by the administrator of Billings- 
lea, for direction as to the payment of the debts of his 
intestate, out of the assets in his hands, (the estate be- 
ing insolvent,) including the widow’s right to dower, 
homestead, ete. : 

Held, That the necessary expenses of the administration, 
including the provision allowed for the support of the 
family of the intestate, be paid out of the general 
funds of the estate. Rust, Johnson & Co. vs. Billings- 
lea et al. Creighton vs. Jones et al 


2. Held, also, That the decree of the Court below in fa- 
vor of Milton Creighton, trustee, etc., be affirmed as 
to the amount thereof, and being a debt due by the in- 
testate as trustee, is to be paid next after the expenses 
of administration and the year’s support of the intes- 
tate’s family. Ibid. 

3. It appears from the record that, on the 11th of Octo- 
ber, 1866, the intestate, Billingslea and Vason, jointly 
purchased from Jones the Mott and Clayton planta- 
tions, gave their joint notes therefor, Jones making a 
deed to them jointly for the land, and they, at the 
same time, jointly executed a mortgage to Jones on 
the land, to secure the payment of the notes given for 
the purchase-money thereof. The purchasers of the 
land occupied it jointly for one year, then Vason re- 
linquished his interest in it to the intestate, who occu- 
pied and cultivated the same to the time of his death, 
on his own account. Jones was no party to the con- 
tract between Vason and Billingslea : 

Held, That the seisin of the intestate of the land em- 
braced in the Mott and Clayton plantations was suffi- 
cient, in law, under the provisions of the Revised Code 
of this State, to entitle his widow to dower therein ; 
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that a mortgage in this State is only a security for a 
debt, and passes no title; that the mortgage on the land 
was a lien, created by the parties making it, which can- 
not defeat the widow’s right to dower ; that, inasmuch 
as the mortgage lien on the undivided half of the 
Mott and Clayton plantations was not created by the 
intestate, as the husband of the widow, but by Vason, 
who subsequently conveyed the land to the intestate 
with the incumbrance of the mortgage thereon, the 
widow, before she can enjoy her dower in the undivi- 
ded half of the land conveyed to her husband by Va- 
son, with the incumbrance of Jones’ mortgage, must 
first discharge that incumbrance created thereon by 
Vason to Jones, the same not being a lien created by 
her husband, but a lien which existed on the land at 
the time the husband acquired his title thereto from 
Vason. Ibid. 


It is also disclosed by the record, that, on the 31st of 
January, 1868, Billingslea, the intestate, drew his 
draft in favor of Thomas Hill, for the sum of $4,- 
322 39, payable 15th November next after date, upon 
Messrs. Rust, Johnson & Company, Albany, and to 
secure the payment of that draft, the intestate, on the 
same day, executed his mortgage deed to Hill for his 
undivided half interest in the tract of land known as 
the Hill plantation, the sum specified in the draft be- 
ing the amount due Hill by the intestate for his share 
of the original purchase-money for the Hill planta- 
tion. This draft was accepted by Messrs. Rust, Joln- 
son & Company, for the accommodation of the drawer, 
and paid by them as such accommodation acceptors, 
they having no funds of the intestate drawer in their 
hands at the time of their acceptance of the draft. It 
also appears from the record, that Rust, Johnson & 
Company refused to accept the draft of the intestate, 
unless the mortgage was made, and that it was agreed 
that the mortgage should be transferred to them, on 
payment of the draft by them. The draft was paid 
at maturity, and the mortgage was transferred to them 
on the 25:h of November, 1868 : 


Held, That, under the general rule applicable to the 


payment of the debt by accommodation acceptors, or 
securities, they would have been entitled to the trans- 
fer of the mortgage; most certainly they were entitled 
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to such transfer, under the special agreement of the 
parties, as shown by the record, and were entitled to 
the same specific lien on the Hill plantation, or the 
proceeds of the sale thereof, as the original mortgagee, 
and to have the same paid according to the priority of 
its lien upon that specific property included in the 
mortgage. bid. 

5. Held, also, That the widow of the intestate was not 
entitled to a homestead and personal exemption out of 
his property, in addition to her dower and provision 
for her year’s support. Ibid. 

6. Held, further, That the factor’s lien of Rust, John- 
son & Company was not entitled to priority of pay- 
ment out of the proceeds of the crops made on the 
Mott and Clayton plantations, in the years 1868 and 
1869, on the statement of facts disclosed in the record. 
Ibid. 

7. Held, also, That overseers, unless they are employed as 
common day laborers, and work as such on the plan- 
tatiun, are not entitled to priority of lien for the pay- 
ment of their wages, under the Act of 1869. Ibid. 


DOWER. 


1. Under sections 1753 and 1759, of the Revised Code 
of this State, which provide that a widow is entitled 
to dower in all lands of which her husband died seized 
and possessed, and that no lien created by the husband 
during his life shall in any manner interfere with the 
same, a mortgage made by the husband, for the pur- 
chase-money, cotemporaneously with the deed to him 
by the vendor, passing, as it does, “no title,” and be- 
ing only a lien created by the husband, is no bar to 


her right of dower, nor is her dower subject to the: 


same. 
A widew is, in this State, entitled to dower in lands bar- 
gained by the husband, in his lifetime, to a third per- 
son, the purchase-money remaining unpaid and the 
title to the land being retained by the husband, in him- 
self, until his death. LocHrans, Chief Justice, dis- 
sents, Slaughter vs. Culpepper......cccececeseseeee bbishead 
2. Where a note given for the purchase-money of land 
was traded after due; and a suit instituted by the 
transferee upon such note went into judgment in 1867, 


VoL, xuiv.~-46, 
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and in 1869, the vendor of the land died, and his 
widow set up her claim to dower in the land, which 
was allowed her, upon the ground that the land came 
by inheritance through her, and she had not relin- 
quished her right thereto, in terms of the law, and 
the vendor, the defendant to the suit upon the note, 
filed his bill in equity, praying an injunction and set- 
ting forth the facts, which was granted by the Court : 
Held, The transferee of the note, after due, took it with 
the existing equities between the original parties, and 
the claim for dower, under the facts, was not such an 
equity as the defendant was bound to plead to the suit 
in 1867, as the right did not ripen until after the death 
of the vendor, in 1869, and that this Court will not 
interfere with the judgment of the Court below in 
granting an injunction restraining the collection of 
the judgment, at law, until the hearing under all the 
facts in this case. Wright vs. McDonald...........++++ 452 


See Distribution of Estates, 3. 


EJECTMENT. 


1. The 7th section of the Act of 1869, limiting the time 
of actions for torts committed, applies only to such 
torts as were committed prior to the Ist June, 1865, 
and not to torts committed since that date. Baker 
vs. Roath et al 

2. Where ejectment was proceeding against one who 
claims that his children owned the land, and he o- 
fered to make them parties defendants. he should 
have been allowed to doso. (R.) Wilborn vs. Whit- 
field’s executors 

3. And such party had the right to introduce a will 
under which the children claimed, and to prove that 
the premises in dispute were part of the property de- 
vised by said will to said children. (R.) bid. 

4, When a deed had been submitted to a jury conveying 
lot number one, in the village of Cedartown, and a 
fraction west of said lot, and it was proven that there 
were two fractions belonging to the grantor, one small 
and immediately west, of a triangular shape, lying be- 
tween lot number one and a public road, and one 
nearly equal in size, also west, but on the other side 
of the road : 
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Held, That it was not error in the Court to charge the 
jury, in effect, that prima facie the smallest fraction, 
and the one immediately west, was intended. Wil- 
lingham vs. Noyes 


. Where A, being in possession of Jand under a bond 
for titles, on the payment of the purchase-money, 
made by B, sells the land to C, representing his titles 
to be perfect, and makes to C a bond for titles, to be 
made on the payment by C of the price agreed upon 
between them, and C, having no knowledge of the de- 
fect of A’s title, or that his possession was only per- 
missive, in good faith goes into possession under his 
purchase, pays his money in full, and remains in un- 
disturbed possession seven years : 

Held, That C has a good title by prescription, as against 
B, the original vendor. Garrett vs. Adrian 


6. Where an action of ejectment for a lot of land, by its 
number in the original State survey, had been pend- 
ing against three persons as joint-tenants for several 
years before the adoption of the new rule of Court re- 
quiring the tenants in possession in actions of eject- 
ment to admit themselves in possession before they 
will be permitted to defend, and after the case was re- 
ferred to the jury the plaintiffs insisted on the rule, 
and two of the defendants disclaimed title to the west 
half of the lot sued for, but admitted themselves to be 
in possession of the other half; 


Held, That it was not error, in the Court to refuse to 
continue the cause on motion of the plaintiff, for the 
reason then first brought to the notice of the Court, 
that the other defendant was dead, and they desired to 
make his representative parties to the suit. 

It was too late to continue the whole case unless the 
knowledge of the death had just come to the plaintiffs. 
The disclaimer by the living defendants, presented as 
to them, only an issue as to the east half of the lot 
sued for, which was the only thing tried. The rights 
of the deceased defendant are not affected by the ver- 
dict. Payne vs. Ormond et al 

. On the trial of an action of ejectment, it was shown 
that a certain deed, purporting to be from the State’s 
grantee, was lost or destroyed, and the interrogatories 
of a witness were offered, who swore that he had seen 
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the deed ; that it, with the original grant, had been 
passed to him as part of the muniments of title, on his 
purchase of the land, about the years 1826-1830, from 
the brother-in-law of the assumed maker of it; that 
he did not remember the witnesses, and that he 
thought he had sent the deed to DeKalb county for 
record, though he could not say it was recorded. It 
was in proof by other witnesses that the original grant 
had been in possession of the supposed maker of this 
deed in 1826, and not afterwards, though it was stated 
by a witness that the grantee had said that the 
grant was burned with his house. It was also in 
proof that, soon after 1826, the supposed maker of this 
Jost deed ceased to give in the land for taxes with his 
other lands which he had previously regularly done 
each year since the drawing. It was also in proof 
that both the maker and grantee of the supposed deed 
were dead, and that the Court-house and records of 
DeKalb county had been destroyed by fire: 

Held, That altogether, these circumstances were proper 
to go to the jury as evidence worthy of consideration 
to show the genuineness of the deed, and to justify a 
charge of the Court, treating them as evidence upon 
that point. bid. 

8. Under the Act of 1856, when an adverse possession 
of lands has commenced in the lifetime of the claim- 
ant, the Statute of Limitations did not cease to run at 
his death (except as against his minor heirs, lunaties, 
Jfemes covert, ete.) in favor of his estate, unless ad- 
ministration be taken out within four years from the 
death ; and if administration be delayed longer than 
this, the five years are not to be counted out in favor 
of the administrator, bid. 

9. When an action of ejectment is brought by an admin- 
istrator, and the defendant sets up a title by prescrip- 
tion commencing before the death of the testator : 

Held, That in this State, even in an action at law, un- 
der the plea of the general issue, the defendant may 
sustain his prescriptive title by showing that the de- 
ceased left no debts, and that his heirs-at-law were all 
of age at the death ‘of the intestate. And this is espe- 
cially true of the full age of the heirs; and the mere 
existence of debis is no evidence, without objection by 
the administrator, Ibid. 
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10. Section 3670 of the Revised Code, requiring the 
Court to arrest the cause on the filing an issue of the 
forgery of a deed, and to try the issue thus tendered, 
applies only to registered deeds, and does not cover a 
cause where there is no registry and the party produc- 
ing the deed takes upon himself to prove the execu- 
tion thereof. Ibid. 

11. A mere squatter on a lot of land, without color of 
title or claim of right, cannot defeat the title of the 
true owner by conveying: the land to other purchasers, 
who have full knowledge of the nature and character 
of the title when they purchase it, although they may 
have been in possession of the land for seven years 
under sneh title. The law will not permit the true 
owner to be defrauded of his land in that way. Brown 
EG, Ge Weir rcandeses praccevsatsnsseccsieess Spaceupernrags 


12. When a defendant claimed a prescriptive right to a 
lot of land, under a bond for title, on the ground that 
he had possession of the same by the exercise of such 
acts of ownership as the owners of such property 
usually do, though not living on the lot, and the 
Court charged the jury that the use and occupation of 
the land by the defendant must have been continuous, 
“that is, from day to day, month to month, and from 
year to year:” 

Held, That this charge of the Court was error, in view 
of the evidence contained in the record. Saterfield 
et al. vs. Randall et al.....cseseverereeeeees bxposssensséhonnoe ° 


13. When, on the trial of an action of ejectment to re- 
cover the possession of a lot of land, it became a 
material question whether a certain deed offered in 
evidence was a forgery, and the Court charged the 
jury, “ But if you are satisfied, from the evidence, that 
the deed from Mrs. Meyers to Willis Jones is a for- 
gery, then the deed is a nulity as to all parties having 
notice of such forgery :” 

Held, That this charge of the Court waserror. Cole et 
DF ies: nn osnies cremnesenspiangsesas nese, onsaieeien 


14, Where a defendant in ejectment relies on seven years’ 
adverse possession, under color of title, he can claim, 
under such title, only so much of the land as the 
largest description in his deed will embrace. McKay 
ef al., 08. Kendrick ef all.....cccescccccsecoosess ksh cad tanidlds 
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15. If, at the time his grantor makes the deed to him, 
such grantor, by accident or design, points out more 
land than the largest description in the deed will em- 
brace, and the defendant takes possession of the whole 
tract so pointed out, he is in, as to the overplus, only 
by the pedis poesessio, and cannot set up prescriptive 
title as to that part unless he has so held it for twen- 
ty years. Ibid. 


16. The lessor of the plaintiff can recover of a mere in- 
truder upon prior possession alone. bid. 


17. Where the lessor of the plaintiff is ejected, he cannot 
be said to have voluntarily abandoned, because he does 
not resume possession immediately on the land be- 
coming vacant again, especially where the defendant’s 
witnesses testify that no such vacancy ever occurred. 
Ibid. 

18. Where A makes a deed to B for the purpose of de- 
frauding the creditors of A, but retains possession of 
the land, and B brings ejectment, A may, by way of 
defense, set up the fraud under the rule, in pari delicto 
potior est conditio possidentis. Harrison vs. Hatcher. 658 


19. In such a case, grantees holding under a deed of 
gift from B, expressed to be for $5 00, and for love 
and affection, stand in the same condition as their 
grantor, and are volunteers. Ibid. 

20. Declarations of one in possession of land, that the 
land is his, are admissible to show adverse possession, 
but not for any other purpose. Ibid. 


21. When, in an action of ejectment, it appear that both 
parties claim title from the same person, it is not nec- 
essary to show title further back than to the common 
grantor. Ibid. 

22. A trustee for a woman during her life, with direc- 
tions to convey to her children at her death, may sus- 
tain an action against an adverse holder to recover the 
possession after the death of the mother. Ibid. 


23. Where in ejectment plaintiff shews title from the 
State to himself, and defendant relies on adverse pos- 
session under color of title, it is competent for plain- 
tiff to show, in rebuttal, infancy on the part of one of 
his grantors, even after the evidence has closed and 
argument commenced, if the existence of such fact then 
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come to his knowledge for the first time. Evans et al., 
08. BGG. asics guise seisccscsiossbesscncsesebs seobcekssesacesose 
24. When a party claims adversely it is not necessary for 
him to shew that he went into possession bona fide. 
This will be presumed until the contrary appears. 
Ibid. 


EQUITY JURISDICTION. 


. Where A. filed his bill in equity against B. and L., 
in which he alleged that B., as the agent of L., had 
sold to him certain guano, which was worthless, and 
fraud in the sale by the partner, and there was a de- 
murrer to the bill for want of jurisdiction, on the 
ground that L., who was the owner of the guano, re- 
sided in a different county, and also for want of equity, 
and the Court sustained the demurrer : 
Held, That the Court did not commit error in sustain- 
ing the demurrer, under the facts in this bill, upon 
both the grounds, Equity will not entertain jurisdic- 
tion over the principal by linking him with his agent 
or commission merchant, upon general allegations of 
fraud, or interest of commissions by such agent, out 
of the county of the residence of such principal. 
Ellie ef al. vs. Lamar e al.....ccosecccsccscccccccccccccsce 
. When a bill was filed to restrain the transfer of cer- 
tain promissory notes, alleged to have been given for 
the purchase of a tract of land, the main inducement 
for the purchase thereof being the timber standing on 
the land at the time of the sale, which the vendor had 
previously sold to other parties, without the knowl- 
edge of the vendee, and the notes given for the land 
being due at different times: 

Held, That a Court of equity had jurisdiction, under 
the allegations in the complainant’s bill, to restrain, 
by injunction, the transfer of the notes by the vendor, 
which were not due at the time of the filing of the 
bill, until the final hearing of the cause, to prevent 
a multiplicity of suits, and to have the whole matter 
in controversy between the parties settled by the de- 
cree of the Court. Zeigler et al. vs. Beasley........+++ 

. The plaintiff in error in this case filed his answer, in 
which he set up, by way of cross-bill, that a certain 

sum of money found to be due by the auditor to par- 






56 
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ties therein named, as daughters of the decedent, was 
correct as to the facts set out in such report, and ad- 
mitted the trust and the rights of the parties, but al- 
leged that such amount ought not to be paid, upon 
the ground that their husband’s marital rights at- 
tached thereto, and that they had, by waste and mis- 
management of the estate, rendered themselves liable 
for a larger amount to the estate, and the Court below 
dismissed the cross-bill upon motion : 

Held, That the right, at any time before a final decree 
distributing the assets to file a bill setting up grounds 
of equity against the payment of certain debts, is rec- 
ognized by this Court, and if the subject matter has 
been previously litigated or adjudicated before the 
Auditor, upon the facts, and by the Court, upon ex- 
ceptions to his report, relative to the law, and the in- 
terlocutory judgment of the Court has confirmed the 
report, such facts must arise upon plea to the cross- 
bill, and it was error in the Court to dismiss the same 
upon motion. Crutchfield et al. vs. Patten.......00.0.006 65 


4, When, by mistake of a magistrate, in failing to mark 
the name of counsel to the defense of a suit pending 
in his Court, judgment was obtained against the de- 
fendant, and such defendant, under a mistake and ig- 
norance of the facts, let the time elapse for appeals, 
and filed his bill, stating the facts of the mistake, and 
also that he was not liable for the debt sued, it being, 
as he alleges, a promise to pay the debt of another, 
under conditions, which is denied by the defendant to 
the bill, and upon hearing the evidence, the Court re- 
fused the injunction : 

Held, That the Court erred, under the facts alleged in 
the bill. The judgment having been obtained by mis- 
take, equity had jurisdiction, and the fact of the lia- 
bility was a question for the jury, upon the evidence, 
and it was the duty of the Court to have restrained 
the levy under such judgment, until the hearing upon 
all the facts and evidence in the case. Brown vs. 
PO isin tts is hie ctdicdaddsedethinuisrddeciitedylitilee secs - 71 


5. When a bill in equity was filed by Mrs. Worthy, al- 
leging that she had purchased from Tate the premises 
in dispute, and having great confidence in him, had 
given him the deed and tax receipts thereto, at his re- 
quest, which, on her request to return, he said he had 
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burned up, and the prayer of the bill was to cause 
said deed and tax receipts to be returned, and also to 
enjoin proceedings to eject her as the tenant of Tate, 
the former owner, under the provisions of the Code 
against tenants holding over. And she further pre- 
sented her inability to give bond under the section of 
the Code requiring security with the counter-affidavit 
to arrest the proceedings under the warrant, etc., and 
the bill was demurred to and a motion made to dis- 
miss it, upon the ground that there was a complete 
remedy at law, and for want of equity, which motion 
to dismiss was sustained by the Court : 

Held, Under the facts presented by the bill, that this 
was error. There was equity in the bill, as against 
Tate, to cause the delivery of the deed and tax re- 
ceipts, and the provision for defense by counter-affida- 
vit and bond, under the 4007th section of the Code, 
was not ample and complete, and the facts developed 
such a condition of alleged fraud and trust as invoked 
the jurisdiction of equity. Worthy vs. Tate..........+ 152 

. Under an Act of the Legislature, a new county was 
organized, and the voters required by ballot, under 
the usual superintendents of such elections, to locate 
the county site, and in casting their ballots various 
places were designated, which the commissioners, ap- 
pointed by the Legislature, together with the Ordina- 
ry elect, from their contiguity to each other and a 
common understanding among the people as to what 
was meant, held to be one and the same thing, and 
consolidated the various votes, which, by addition to- 
gether, gave a majority over the centre of the county, 
which was also voted for; and such commissioners 
proceeded, under the Act, to lay out town lots and 
offer them for sale; and other citizens dissatisfied with 
their judgment, brought a bill of injunction to enjoin 
such commissioners, and the Court below granted the 
injunction upon the hearing of the various affidavits, 
pro and con, touching the premises. Several witnesses 
testified that these various place were not the same 
and a much larger number testified that they were: 

Held, Under the facts in this case, that a Court of equity 

had jurisdiction at the instance of citizens of the coun- 
ty to enjoin the commissioners from doing what they 
alleged to be an illegal act, which resulted to their 


for) 
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injury as tax-payers and property holders of the 
county. Smith et al. vs. Magourich et al 

. A bill was filed, alleging that in 1868 the complain- 
ants had purchased of defendants a tract of land, de- 
scribed in the deed as containing three hundred and 
fifty acres, more or less, for $5,000 00, half of which 
was paid in cash, and the balance secured by note 
and mortgage, of which there was still due $1,250 00, 
and that proceedings were pending for the foreclosure 
of the mortgage; that the defendants had falsely and 
fraudulently represented said tract to contain three 
hundred and fifty acres, and complainants had bought 
the same on the faith of their said representations ; 
that complainants had, by a recent survey, ascertained 
that the said tract did not contain more than two hun- 
dred and sixty-four acres. The bill further alleged 
that the defendants were insolvent, and prayed an in- 
junction of the proceedings to foreclose—a cancellation 
of the deed to them—and the mortgage—a decree for 
the money they had paid, and that the land be de- 
clared subject to the decree : 

Held, That, as there was no allegation in the bill to 
show that the prime quantity of three hundred and 
fifty acres of land was such an ingredient in the trade 
as could not be compensated by recouping the value 
of the deficiency against the amount still due, there 
was no ground for the rescinding the trade. And 
as the remedy at law by plea was complete for the 
deficiency, equity had no jurisdiction of the matter. 
Trammel vs. Marks 166 

. It was error to rule out evidence of the deficiency of 
the quantity of the land. Under section 2600 of the 
Code apportionment of the price as well when the 
purchase has been by Jot as per acre may be had when 
deception or mistake amounting to fraud is proven, 
which is for the jury and not the Court to determine. 
James vs. Elliot 

9. Where a summons of garnishment has been served on 
a defendant, and he can protect himself in a Court of 
law by filing his answer, stating the fact as to his in- 
debtedness, a Court of equity will not interfere by 
granting an injunction to restrain the parties in the 
exercise of their legal remedies. Carr vs. Lee, exec- 
ULOP.. 20000 eosccceccccdecce 050 Sdecccees ddecceesscovese socccsetbe 376 
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10. When it appears from the bill that the complainant 
has a judgment at law for the amount of his debt, he 
has an adequate remedy by levy and sale of the prop- 
erty, and equity will not assume jurisdiction to en- 
force, by a decree, the collection of a judgment already 
obtained where the allegations set up the insolvency 
of the parties merely, as the process of the Court upon 
the judgment at law is the proper remedy ; and a de- 
murrer to such bill on the grounds stated ought to 
have been sustained. Lawson & Lawson vs. Grubb’s 
Adar ETOP 6. 00:0 s.isisdvonisvisnnns ncsegp eatin seeknersbonnse 466 
11. The fact of whether a contract was entered into by 
Whitfield with Spearman, to devise to him certain 
property, by will, is one for the jury to find upon the 
evidence, and if they found a contract existed, equity 
had jurisdiction to decree damages for the breach, al- 
though it was impossible to decree specific perform- 


ance in terms of such contract. Spearman vs. Wilson 
GM. vcr ces scvecct Abe cdias idea tickled satesclvescchs 473 


See Accord and Satisfaction. 





















EQUITY PRACTICE. 


1. Where there was a bill and answer and plea, and it 
was agreed that as there was no dispute as to the facts, 
the Judge should decide the case on the pleadings : 
Held, Tliat the facts set forth in the bill, answer and pleas 
are all to be taken by the J udge as true. Walker et al. 
06. - Wellbar ib OB, ..0..cnvcndsvconresssgscersesssbvsoosidsdbeezes 142 
2.- Where, by consent of pavtien; a verdict was taken in 
an equity cause, for the complainant, the amount of 
the verdict to be left blank, and afterward, at the same 
term, a consent agreement was entered into by the par- 
ties, and put upon the minutes of the Court, reciting 
the fact of the verdict, and agreeing that the blank 
should be filled by the ‘J udge, by proper order, after a 
hearing in vacation, and a decree was then taken by 
the complainants, leaving the amounts also in blank, 
and the hearing was had as agreed upon, and an or- 
der passed by the Judge directing the Clerk to fill the 
blanks in the verdict and decree, which was accord- 
ingly done: 
Held, That under this state of facts, and after nearly 
three years have elapsed without any motion by the 
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defendant, it was not error in the Court below to re- 
fuse to sustain a bill of review to allow a new hear- 
ing on the sole ground of error of law, on the face of 
the proceedings. Whatever of defect there is in the 
record is cured by the consent of the parties. Ibid. 
3. Equity may take jurisdiction by bill in the nature of 
a bill of peace, under section 3166 of the Code, and 
bring all the parties, plaintiffs and defendants, into 
the forum, and adjust their equities and several rights 
by one decretal verdict, and the inquiry upon the truth 
of such case to cover not only past but future damages, 
so as to stop all further litigation in or about the same 
subject matter, and operate as a complete investiture 
of the legal right, free from further claim of damages 
to the railroads in their use of Washington street, Au- 
gusta, for railroad purposes by steam power, within 
the legitimate scope of the legislative right granted to 
them upon their compliance with the verdict. The 
So. Ca. R. BR. Co., et al., vs. Sleiner et Al......csceceeees 546 
4, Where a mill was erected in 1866, and used in the 
ordinary manner since, until 1871, and a bill is filed 
to enjoin the mill owner from allowing the ebb and 
flow of the water below the mill, caused by the usual 
stopping and opening of the gate, on the ground that 
it produces sickness in the neighborhood, with special 
damage to the plaintiff, and it appears, by affidavits, 
that there is much conflict of testimony, as to the fact 
of the damage, and as to the ebb and flow being the 
cause of the sickness, it is no abuse of the discretion 
of the Court if he refuse the injunction until the facts 
are passed upon by a jury. Nelms vs. Clark & Mor- 


See Injunctions. 
EVIDENCE. 


1. Certain cotton receipts were given to Davidson, the 
testator, in his lifetime, by the defendant, subject to the 
demand of Davidson or his order, and on the back 
thereof was written, “‘ Deliver to T. N. Johnson, or 
order. W. Davidson :” 

Held, That this did-not vest the title to the cotton in 
Johnson as against Davidson’s legal representatives, 
but that it was competent to prove by Johnson that 
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he was merely the agent of Davidson to receive the 
cotton and had no personal interest in it, and that the 
indorsement on the back of the receipt was made for 
that purpose only. Lowery vs. Davidson et al......... 
. Where, on a trial for incestuous fornication of A with 
his sister, the sister was introduced as a witness, and 
on cross-examination she denied that one Powers, 
(her brother-in-law,) had sued the defendant in her 
name, and the Court permitted proof to be made that 
a suit was pending in her name by Powers as her next 
friend, but refused to permit the declaration and ac- 
companying papers to be read to the jury: 

Held, That this was not error, as the contents of the pa- 
per were not material to the issue, which was simply 
whether or not a suit had been brought by Powers in 
her name. Powers vs, The State......cccceccesecscecserees 


. The sayings of one of the partners, not expressly or 
by implication brought to the knowledge of the other, 
are no evidence against that other, in an issue of part- 
nership or no partnership. Sankey & Shorter vs. The 
Cees: FIG Wiens ocnencecseescesecmcsesagensnciacnen 

. Upon a trial for larceny of a horse, a bill of sale to 
the horse offered by the prisoner, without showing 
aliunde its bona fide execution was inadmissible as 
evidence, and the Court committed no error in ruling 
out the testimony. Zaylor vs. The Slate.........00.0008 

. If, upon the dissolution of a law firm, one of two 
partners gets a note for his part of the fee, evidence 
of his agreement to be represented in the trial of the 
case is competent and material, and ought to have been 
submitted to the jury under the charge applicable. 
Peek gt, GaPTB eneesse seek sasvonstinstepanasessenatinnteaen 

. One’s habits, temper, morality, sobriety, sense, or the 
contrary, should be ascertained when he applies for the 
guardianship of an idiot. (R.) Johnson vs. Kelly... 


. It was error in the Judge, upon the trial of the 


traverse of the sheriff’s answer, to reject evidence of 


the fact that the defendant in fi. fa., had property iu 
his possession sufficient to satisfy the judgment, at the 
time of the return of nulla bona by such sheriff upon 
the execution. Bell et al. vs. Thorpe........1ssceveeseees 
. On the trial of an action of ejectment, it was shown 
that a certain deed, purporting to be from the State’s 
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grantee, was lost or destroyed, and the interrogatories 
of a witness were offered, who swore that he had seen 
the deed ; that it, with the original grant, had been 
passed to him as part of the muniments of title, on 
his purchase of the land, about the years 1826-1830, 
from the brother-in-law of the assumed maker of it; 
that he did not remember the witnesses, and that he 
thought he had sent the deed to DeKalb county for 
record, though he could not say it was recorded. It 
was in proof by other witnesses that the original grant 
had been in possession of the supposed maker of this 
deed in 1826, and not afterwards, though it was stated 
by a witness that the grantee had said that the grant 
was burned with his house. It was also in proof that, 
soon after 1826, the supposed maker of the lost deed 
ceased to give in the land for taxes with his other lands 
which he had previously regularly done each year since 
the drawing. It was also in proof that both the ma- 
ker and the grantee of the supposed deed were dead, 
and that the Court-house and records of DeKalb 
county had been destroyed by fire: 

Held, That altogether, these circumstances were proper 
to go to the jury as evidence worthy of consideration 
to show the genuineness of the deed, and to justify a 
charge of the Court, treating them as evidence upon 
that point. Payne vs. Ormond et dl.......0.0cceseeer ees 

9. Where, in an action for damages for an assault and 
battery by the defendant upon the plaintiff, the defen- 
dant was a witness and was examined in full upon the 
case, and during the trial a bill of indictment, with a 
plea of guilty, for the same beating, and a judgment 
affixing a fine of two hundred dollars was introduced 
by the defendant in mitigation of damages. 

Whether the evidence was admissible is questionable. 
CR) CI MR, IO onan oie ecie ces cc cec cscs ccsscooce 

10. Parol evidence is not admissible to add a covenant 
Oo th eed. Tamer G8. VERE... .000 vcccvccccccccssccccscces 


See Interrogatories. 






































EXECUTIONS. 


1. An execution founded on award against administra- 
tors in their representative capacity, which has been 
made the judgment of the Court, must follow theaward, 
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and can only issue against such administrators in their 
representative character, to be levied of the goods, etc., 
of their intestate. Horne vs. Spivey...... tts deondtpsin cs 616 
2. If the execution, on such an award, is issued against 
the property of the intestate, and if none be found, 
then against the individual property of the adminis- 
trators, it is a nulity, so far as it seeks to subject the 
individual property of the administrators to the pay- 
ment of the debt, and if such property is levied on, 
upon affidavit of illegality, the facts not being con- 
troverted, the Court should sustain the affidavit of 
illegality. Ibid. 


















EXECUTORS. 


See Administrators and Executors. 






EXEMPTIONS. See Homestead and Exemptions. 










FACTOR’S LIEN. 


See Distribution of Estates, 6. 
* Homestead and Exemptions, 10. 


FEES. 













See Costs. 
“ Distribution of Estates, 1. 






FIDUCIARIES. See Bankruptcy, 10. 







FI. FAS. See Executions. 
FORGERY. See Ejectment, 10, 13. 






FORNICATION. See Criminal Law, 2, 12. 
FRAUD. 










See Arbitration, 3. 
“ Equity Jurisdiction, 2, 5. 
“ Habeas Corpus, 2. 


GARNISHMENT. 


1, When a suit was brought in a Justice’s Court for an 
amount over $50 00, and a summons of garnishment 
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issued to a debtor of the defendant requiring him to 
appear and answer on the day fixed for the trial of 
the original suit, and the garnishee failed to answer 
on that day : 

Held, That, as by section 3228 of the Code, final judg- 
ment cannot go against the garnishee until a term 
subsequent to that at which he is required to answer. 
It is the duty of the magistrate to continue the pro- 
ceedings against the garnishee, by formal entry on his 
docket, to a subsequent day, not less remote than the 
unmber of days required by law for the service of the 
original summons against the defendant in the suit; 
and any judgment against the garnishee, before the day 
to which the case is so continued, is illegal. Scott, 
Bondourant & Adams vs. Patrick et al 188 

2. Where a summons of garnishment has been served on 
a defendant, and he can protect himself in a Court of 
law by filing his answer, stating the fact as to his in- 
debtedness, a Court of equity will not interfere by 
granting an injunction to restrain the parties in the 
exercise of their legal remedies, Carr vs. Lee, executor. 376 

3. When a garnishee had answered that he was not in- 
debted to and had no effects of the defendant, and 
there was a traverse of his answer, and the plaintiff 
proved that the defendant had left with the garnishee 
a large box, for safe keeping only, the garnishee de- 
clined to be responsible for it, but permitting him to 
leave it in his store-house; that it was there at the 
time of the service of the garnishment, had been re- 
moved since, with the permission of the garnishee, by 
the defendant, and that it contained $200 00 worth of 

oods : 

Held, That a verdict for the plaintiff, for the value of 
the goods, was sustained by the evidence. Loyless vs. 
Hodges Bros 


GUARDIANS. 


1. One’s habits, temper, morality, sobriety, sense, or the 
contrary, should be ascertained when he applies for 
the guardianship of an idiot. (R.) Johnson vs. 


2. In a contest for guardianship of the person of an 
idiot, a colored man, one applicant being a white per- 
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son, and the other an only sister and nearest of kin 
to the ward, the proof showed that both were unob- 
jectionable, and the Court charged the jury “ that 
other things being equal, relations were to be pre- 
ferred :” 

Held, That under the Code, section 1799, this charge 
did not, in its full meaning, present the provisions of 
law for the consideration of the jury. The language 
of the law is ‘‘the nearest of kin by blood if other- 
wise unobjectionable shall be preferred.” The philos- 
ophy of the law is wise, and its administration ought 
to be enforced ; for superior advantages of wealth or 
intelligence in a stranger cannot justly invoke the ex- 
ercise of a discretion vested by law in the Ordinary, 
when the nearest of kin is unobjectionable, and over- 
ride the declaration of the law in favor of such near- 
est of kin by blood. bid. 


HABEAS CORPUS. 


. The Governor of this State granted an unconditional 
pardon to a party, who was afterwards arrested by 
the sheriff upon a bench warrant for the same offense 
pardoned by the Governor, and petitioned the Court 
for the writ of habeas corpus, and upon the hearing 
thereof the Court refused to receive the pardon as evi- 
dence in favor of the applicant. 

Held, That this was manifest error by the Court. It is 
the duty of all Courts, sitting for purposes of habeas 
corpus, or otherwise, to receive, without further evi- 
dence of its verity, the pardon of the Governor under 
the Great Seal of the State. Dominick vs. Bowdoin. 357 

. Held, again, That pardons obtained by fraud are 
void, and upon suggestion of fraud upon the trial of 
habeas corpus, it was the duty of the Judge presiding 
to have heard the evidence, and passed upon its mer- 
its, as to the facts in the particular case, and it was 
error in the Court to hold that this question could 
only be inquired of by the jury. Ibid. 


HOLIDAY. See Practice in Supreme Court, 16. 
HOMESTEAD AND EXEMPTION. 


. When a sheriff was notified in writing that an execu- 
tion placed in his hands was founded on a debt which 


VoL. xLiv—47, 
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was for the purchase-money of land claimed as a 
homestead, and, having failed to make the money, 
was ruled for the amount of the execution : 

Held, That the sheriff was liable to be ruled for the 
value of the land he was notified to levy on and sell. 
Baker vs. Bower......+00.e+++ pocsiecsdtiies telsdardaceecend.os 14 

2. A and B entered into a contract of partnership, by 
which A was to furnish goods to B, who was to sell 
them, and, after the first cost of the goods were paid, 
the profits were to be equally divided; and, after B’s 
death, A filed his bill against his widow and heirs, to 
recover the balance he claims due to him, and set up 
that, inasmuch as B, during the copartnership, had 
used funds arising therefrom in improvements, etc., 
on certain property, which the widow had set off as a 
homestead under the laws of the State, his debt had 
a lien thereon. A demurrer was filed to the bill, 
which was overruled by the Court : 

Held, That the Court erred in overruling the demurrer, 

as the debt due by B in his lifetime to A constituted 

no lien on his property that would deprive the widow 

of her right to homestead as against his creditors 

therein, nor was the use of such funds, under the 

facts, within the exceptions in said Act, for money 
borrowed, labor done, or material furnished, ete., and 
that the claim of A against the estate of B was not of 
higher dignity or of more equitable consideration 
than other debts due by him, and that his remedy is 
complete at law, and the administrator on the estate 

of B is a necessary party to the enforcement of such 

ordinary debts against the estate. Kilgo et al. vs. Van- 

GARG ws snsccees, coevsorsoosccecsvessscosecascccccosesoseves cecese 61 





































3. When the United States Courts, under the Bankrupt 
Act of 1869, have acquired jurisdiction of the estate 
of a bankrupt, the State Courts lose jurisdiction of 
all claims against him, provable under the Bankrupt 
Act, except specific liens upon his property, and legal 
or equitable claims of title thereto; and the home- 
stead and exemption provisions of the Constitution of 
1868 do not create such a specific lien upon or title 
to his estate, in favor of his family as may be heard 

and adjudicated by the State Courts pending the pro- 

ceedings in bankruptcy. — vs. Murray. Bryan 

UB. HMB. .cccccccscccccceee sovensccesaceeccoscoss seecesscsoeeses . 133 
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4, Whether said claim is such a debt in favor of the 
family as may be proven before the Bankrupt Court, 
independently of the exemption granted by the Bank- 
rupt law to the bankrupt, it is for that Court alone 
to decide. Ibid. 

. The case of Fannie Lumpkin vs. Eason, at this term, 
having been, by permission, expressly questioned and 
reviewed, is, after reconsideration, affirmed. Ibid. 


. Where a party levied a distress-warrant on property 
consisting of a lot of drugs, which had been exempted 
by the Ordinary under the law of personalty exemp- 
tion, and it appeared the drugs exempted had been 
mixed with other drugs bought by the parties : 

Held, That the privilege of exemption extends only to 
the articles exempted by the Ordinary, and they must 
be identified to release them from levy, and a lot of 
drugs in a store, mixed with other drugs, are liable 
to levy and sale, except as to such parts or articles as 
may be specifically claimed and identified. Smith et 
al. vs. Turnley 


. Where a homestead was claimed under the Act of 
1868, by the wife of a husband, on his land, who had 
been adjudged a bankrupt : 

Held, That the wife could not have a homestead on the 
land of her bankrupt husband, as against the assignee 
of the bankrupt, or those claiming title thereto under 
a sale made by the assignee of the bankrupt. 
kin et al. vs. Eason 


8. Where a party petitioned the Court for a mandamus 
nisi against the sheriff to compel his levy of a fi. fa. 
placed in his hands upon a homestead of realty set 
apart under the law, upon the ground that the Act of 
1868, so far as it prevented the levy of a fi. fa. on 
such property or a judgment fi. fa. in existence be- 
fore the setting apart of such homestead, and granted 
a larger amount of exemption than existed under the 
the law at the time of the contract, was unconstitu- 
tional and void, and the Court held the act valid, and 
refused the mandamus: Held, That this was not error 
in the Court, under the rulings of the Court affirming 
the constitutionality of the Act, and protecting the 
sheriff from rule on account of its provisions from 
his refusing to levy said fi fa. McCay, Judge, dis- 
senting. Gunn vs, Barry......+ seccecccocs.cossscccsosece GON 
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9. It was the duty of the Court to have directed the 
sheriff, by order, to levy upon the property, that the 
parties may have an opportunity of testing, before 
the Courts, whether the homestead so set apart, is or 
is not subject to an execution by the Comptroller 
General against a defaulting tax collector. Warner, 
Judge, dissenting. The State vs. Bradford, sheriff... 


10. Where a factor makes advances to a planter, and 
takes a lien upon the growing crops, under Revised 
Code, section 1977, iat advances are in the nature of 
purchase-money, and the lien is, therefore, superior to 
the wife’s title, where the crop was set apart to her as 
personalty under the homestead laws, after it was 
MAGS,  TAft O08. NeamPCiR oe coe ncrcocccscscccccccves coccececes 


11. Where A bargained land to B, taking his notes for 
the purchase-money, giving his bond for titles, and 
afterwards indorsed one of the notes to C, who in- 
indorsed it to D, and B having paid some of the pur- 
chase-money, abandoned the land, and A having died, 
his administrator took possession of the land: 

Held, That the indorser and minor children of A are 
entitled to a homestead in the land as against a judg- 
ment obtained by D on the indorsed note against B as 
principal, and A and C as indorsers. The equity of 
B, under his bond for titles, with some of the pur- 
chase-money paid, to pay the purchase-money and de- 
mand a title, does not, in such a case, make the lien 
of the judgment paramount to the homestead. - Fair- 


Sige Tiel Li AI te A Ps i 


12. If, at the time the sale of landby the sheriff, an ap- 
plication be pending for a homestead in favor of the 
family of the defendant, and notice thereof be given at 
the sale, the purchaser buys subject to the homestead. 
Ibid. 

13. Parties who appear before the Ordinary to contest 
the granting of a homestead are concluded by the 
judgment upon all questions which it is neccessary for 
the applicant to prove, and upon all questions which 
the statute provides the creditors may make, but they 
are not concluded upon the questions over which the 

Ordinary has no jurisdiction, unless it appears that 

they actually.made such questions, and that they were 

in fact decided. Harris vs. Colquit & Baggs....++.... 
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HUSBAND AND WIFE. 


When a wife, by consent of her husband, makes a con- 
tract for her own labor, in which contract it is agreed 
that she is, herself, to receive the compensation, she 
may, under our law, sue and recover in her own name. 
Meavpapelnar 00., FUER. 5.000000 ispessessensisseipsyecesy pasee 541° 


See Alimony. 

“ Pawns. 

“ Distribution of Estates, 3. 
" Equity Jurisdiction, 3. 
“ Homestead and Exemptions. 


















IDIOTS. See Guardians. 
ILLEGALITY. 











See Relief, 16. 
“ Res Adjudicata, 1 


INCEST. See Criminal Law, 2. 








INDICTMENT. See Criminal Law, 5, 6, 8, 9, 12. 
INDORSERS. 


. Where an accommodation indorser on a note made 
prior to June, 1865, has been compelled, by judgment, 
since that time, to pay the same or any part thereof, 
and sues the maker, securities and prior indorser, to 
recover the amount so paid by him, he is not obliged 
to file the affidavit of the payment of the taxes re- 
quired by the Relief Act of 1870. The debt to him 
did not exist until the payment of the judgment by 
him. Ezzard vs. Worrill et dl......ccceeseeseees 6 -elidasies 629 


2. A written contract for payment of specifics not con- 
taining operative words of transfer is assignable so as 
to vest the title in the assignee, who may sue on it in 
his own name, under Revised Code, section 2218. 
Cochran 00. Gir Ong..i0.c.ccsecsccdvcclsaieincviotse tausditisds 636 
3. A written assignment “for value received” indorsed 
on such an instrument, the instrument not being a 
promissory note or bill of exchange, does not make 
the assignor liable as indorser or guarantor of the in- 
strument; hence he cannot be sued in the same action 
with the maker. Ibid. 







—_ 





























714 INDEX. 


4, Where such an instrument is assigned to A, who, in 
turn, assigns it to B, and, by some means, it again 
comes into the hands of A, he cannot sue on it in his 
own name for use of last assignee. Ibid. 


5. Under the provisions of the Revised Code of this 
State, the indorsers of a bill or note, not to be nego- 
tiated at a chartered bank, are not entitled to notice of 
non-payment, or non-acceptance, to charge them as 
indorsers: Code, 2739. Gilbert & Vason vs. Sey- 
SI II TE Gi ppescencnnccsessochssmetpccteepesssvelads 


6. Where the payee of a note indorses it after maturity, 
and suit is brought by the indorsee against the ma- 
kers and indorser, and the plea by the makers sets up 
usury, and the Judge held such plea by the makers 
did not affect the liability of the indorsers upon his 
contract of indorsement after maturity of the paper: 

Held, That this was not error. The contract of indorse- 
ment was a new and distinct contract, not affected by 
usury between the payee and makers in the hands of 
the indorsee without notice, and the indorser, in a suit 
against him by the indorsee, cannot set up his own il- 
legal act in taking usury, to defeat a recovery against 
himself as indorser. Frank et al. vs. Longstreet, Sedg- 
CUTE. GE Scan ctcttnengnen tondies vopangcnsosegpagsnoocomegecooose 


7. On a note made to be negotiated at a chartered bank, 
but not so negotiated and held by the payee at its 
maturity, and indorsed with a waiver of demand and 
notice by the security, and after its maturity indorsed 
by the payee, under our law, under 2739th section of 

Code, such indorser after maturity, upon suit by the 

indorsee, is not discharged by failure of proof of ‘de- 

mand and notice,” and it was not error in the Court 
to refuse a non-suit on this ground. Ibid. 


INDORSEMENT EXPLAINED. 
See Principal and Agent, 1. 


Sonera 
See Ejectment, 23. 


“ Guardians. 


“ Relief, 15, 26. 
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INJUNCTIONS. 


1. Under the facts in this case, the question of loca- 
tion upon the part of the commissioners, being a ques- 
tion of disputed fact, we cannot say that the Judge 
violated the discretion vested in him by law in grant- 
ing the injunction; and we, therefore, affirm the judg- 
ment, with the following modification and direction, 
to-wit: That the place selected by the Commission- 
ers and located by them, shall remain as now located, 
as the place for the transaction of county business by 
the officers of said county, who may make snch ar- 
rangements in connection with the Commissioners, for 
the holding of Courts at that place as may to them 
seem proper until the final hearing of this case. Smith 
08. Mn gGOUPtes...55 0 ive socd stvsedsvsvsctise cécedtebeesecosse 
. Where a mill was erected in 1866, and used in the 
ordinary manner since, until 1871, "and a bill is filed 
to enjoin the mill owner from allowing the ebb and 
flow of the water below the mill, caused by the usual 
stopping and opening of the gate, on the ground that 
it produces sickness in the neighborhood, with special 
damage to the plaintiff, and it appears, by affidavits, 
that there is much conflict of testimony, as to the fact 
of the damage, and as to the ebb and flow being the 
cause of the sickness, it is no abuse of the discretion 
of the Court if he refuse the injunction until the facts 
are passed upon by a jury. Nelms vs. Clark & Mor- 


. When a Judge of the Superior Court, in the exercise 
of his discretion, grants or refuses an injunction, this 
Court will not interfere, unless such discretion has 
been manifestly abused. Thomas & Co. vs. Stokes...... 


INSANE PERSONS. See Guardians. 


INSURANCE. 


When a wife insured the life of her husband in 1859 
with an agent of a New York Insurance Company, 
and paid the annual premiums promptly until 1862, 
but then failed to pay said premiums until March, 
1865, when the husband died, after which, and after 
the close of the war, she tendered the unpaid premiums, 
and demanded payment of the sum insured, alleging 
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that she was prevented by the war and by Act of 
Congress from paying them year by year, on the day 
fixed in the policy: 

Held, That the contract of thecompany for any future 
risk was dependent upon the payment of the annual 
premiums as they, severally, by the assessment, were 
to be paid, and the failure to pay, for whatever rea- 
son, could not be remedied by a tender of the pre- 
miums after the death of the person whose life was in- 


sured, Dillard vs. The Manhattan Life Ins. Co.......+ 


INTEREST. 
See Administrators and Executors, 3. 


INTEREST IN CAUSE. See Arbitration, 1. 


INTERROGATORIES. 


1, Objections to interrogatories on the ground that they 
are leading must be made when they are presented to 
the objector, to be crossed, and before they are executed. 
Sankey & Shorter vs. The Columbus Iron Works....... 


2. Where, in the crosses to a set of interrogatories, a 
witness was asked as to his course during the late war 
and whether he had not hired a substitute in the Con- 
federate army, and was further asked whether he be- 
lieved Jesus Christ to be the Saviour of the world, 
and the witness refused to answer the question: 

Held, That, as there is nothing in the record to show 
that such questions were pertinent to any matter be- 
fore'the Court, it was error in the Judge to rule out 
the whole of the witness’ answers on the ground that 
the cross-questions were not answered. Donkle vs. 


Kohn......... eeaAb Re Win datelacdevisvsteacanedebteddsdei dave 


3. A witness used a memorandum in answering inter- 
rogatories, which was not attached to his answers, 
During the trial the Judge refused to rule out his an- 
swer, only so far as they were connected with said 
memorandum. The defect was one of execution, and 
the ruling of the Judge was right. (R.) The E. T. 
& Ga. BR. R. Co. vs. Montgomery......c.sccccesecsseseeee ‘ 


IRREGULARITY. 
An irregularity in a second original is not fatal to the 
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266 


278 
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suit if the party has had notice. (R.) Frank et al. 
vs. Longstreet, Sedgwick & Co ....1+:ersesssenenececeevereee 
JUDGMENTS. 


Where a verdict and judgment are had against two de- 
fendants, on a joint and several contract, and it ap- 
pears that one was never served, the verdict and 
judgment are void, only as to the one notserved; the 
other can take no advantage of the error. Kitchens 
6 GE, BE, TONGS 6 c080cs cenceseeg cscocssnenvoosevapesescssy 


J UDGMENTS—ConcLuUsIVENESS OF. 
See Res Adjudicata. 


JURISDICTION OF JUDGES OF SUPERIOR 
COURTS AND OF SAID COURTS. 


1. The jurisdiction of a Judge of the Superior Court is 
co-extensive with the limits of the State, and the Judge 
of one circuit may hold a Court in another circuit than 
that for which he was appointed. Rutledge et al. vs. 
Debedhe.insssiseiavisiiesbecctieectnsttn cons Sd schona bhabcogetene 

2. When the United States Courts, under the Bankrupt 
Act of 1869, have acquired jurisdiction of the estate of 
a bankrupt, the State Courts lose jurisdiction of all 
claims against him provable under the Bankrupt Act, 
except specific liens upon his property, and legal or 
equitable claims of title thereto; and the homestead 
and exemption provisions of the Constitution of 1868 
do not create such a specific lien upon or title to his 
estate, in favor of his family as may be heard and ad- 
judicated by the State Courts pending the proceedings 
in bankruptcy. Wolfolk vs. Murray. Bryan vs. 
BRB onc scesadarsnnses: cassssdecdnsy: eehinies ees dba mbanatia 


JURISDICTION—PLkEas To. See Pleading, 3, 4. 
JURY. 


Where, upon notice for a new trial, the Court granted 
the motion on the ground that the father of one of 
the parties, and guarantor who had been rejected as a 
witness upon the trial, had, in the Court room, near 
to the jury box, and within hearing of the jury, 


—_ 
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talked to another person, who had been a witness on 
the other side, about the case, and saying, among 
other things, that if he had been permitted to testify, 
he would have explained the whole matter, etc., and 
such fact was unknown to counsel or parties until after 
the verdict : 

Held, That in view of the necessity of preserving the 
purity of jury trials, where the Court below who pre- 
sides at the trial, and whose opportunity of knowing 
the effect of subtle influences brought to bear upon the 
jury is better than ours, has granted a new trial under 
section 3667 of the Code, we will not interfere with 
his discretion, except in cases of its abuse. Smith vs. 
FOI csnncecndereasonennvadscnaspecncsesd S5sbW endsose : 

2. Under our laws, a Judge has no right to carry a jury 
into a different county from that in which they are 
empanneled; and any threat to do so, in case they do 
not find a verdict, was coercion, and deprived the jury 
of that free, voluntary consideration of the case in- 
voked by the law. Spearman vs. Wilson et al......... 


JUSTICES’ COURTS—TErRmMs oF. 
See Garnishments, 2. 


JUSTICE OF THE PEACE. 


A Justice of the Peace may issue a distress-warrant 
for more than he can entertain a suit for. (R.) Smith 


of al, 0. Tuernley.....ccceccccccccccccsccccccccccescceccece cece 
JUSTIFICATION. See Pleading, 2. 


LABORER’S LIENS. 
See Distribution of Estates, 7. 


LACHES. 


1. Parties are bound to take notice that Court may be 
held at the time and place fixed by law, though there 
may be no Judge for the circuit which embraces that 
place. (R.) Rutledge vs. Bullock.......c.scsseseeesseees 

2. A motion to reinstate a case, made at a term subse- 
quent to that at which the judgment of dismissal was 
had, stands on the footing of a motion for a new trial, 


200 


473 


243 


23 


INDEX. 


and requires the same excuses for a delay as is re- 
quired in motions for new trial after the term has 
passed. Austin vs. Markham. .....sscccscereseseceveees “ 


See Practice in Superior Courts, 2, 4. 


1 


bo 


“ Relief, 19. 
LANDLORD AND TENANT. 


. Whilst it is a general rule of law that a tenant can- 
not dispute the title of his landlord, yet, when the 
defendant offers to prove to the Court facts going to 
show that the defendant was not holding possession of 
the premises as the tenant of the plaintiff, but under 
parties having paramount title thereto, the Court 
should allow the evidence to be received in order to 
ascertain the truth of the case, and then instruct the 
jury as to the law of landlord and tenant applicable 
to the facts as proved in relation thereto. Wilborn 
U8. Whitfield’ emeoutoreseiciciccscsecs soe Werecessesessvocere 


When a bill in equity was filed by Mrs. Worthy, al- 
leging that she had purchased from Tate the premises 
in dispute, and having great confidence in him, had 
given him the deed and tax receipts thereto, at his re- 
quest, which, on her request to return, he said he had 
burned up, and the prayer of the bill was to cause 
said deed and tax receipts to be returned, and also to 
enjoin proceedings to eject her as the tenant of Tate, 
the former owner, under the provisions of the Code 
against tenants holding over. And she further pre- 
sented her inability to give bond under the section of 
of the Code requiring security with the counter-affi- 
davit to arrest the proceedings under the warrant, etc., 
and the bill was demurred to and a motion made to 
dismiss it upon the ground that there was a complete 
remedy at law, and for want of equity, which motion 
to dismiss was sustained by the Court: 


Held, Under the facts presented by the bill that this 


was error. There was equity in the bill as against 
Tate, to cause the delivery of the deed and tax re- 
ceipts, and the provision for defense by counter-affi- 
davit and bond under the 4007th section of the Code 
was not ample and complete, and the facts developed 
such a condition of alleged fraud and trust, as in- 
voked the jurisdiction of equity. Worthy vs. Tate... 
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3. A Justice of the Peace may issue a distress-warrant 
for more than he can entertain suit for, (R.) Srith 


BD, et TRIG secs sncscorcavtcrdsusiiiivescccszaeiecionsece 243 


4, When a party sublets to another under a contract 
that the sublessee is to pay the rent due, this is not 
such a claim for rent as by the landlord as may be 
enforced against the sublessee by the levy ofa dis- 
tress-warrant. Ibid. 


5. A tenant cannot attorn to one who claims adversely 
to his landlord even to prevent an illegal eviction by 
the sheriff. Domnkle vs. Kohn.....e.cccecsecceesseeee veces 266 


6. When a landlord rents a store in a building hihi in 
the upper stories, was rented out to other tenants, and 
a water-closet, in the upper part, to which all the 
tenants had access, by reasons of obstructions thrown 
in, overflowed and damaged the goods of the tenant 
in the store: 

Heid, That the landlord was liable for the damages ac- 
cruing. The fact of the act being caused by the neg- 
lect or wantonness of other tenants, when the proof 
showed previous notice that the closet was in bad con- 
dition, by abuse of such tenants, to such landlord, the 
fact that it was in the premise at the time of the rent- 
ing, and that the plaintiff had access to it, but did not 
use it, does not change the liability. It is the duty 
of the landlord to keep the premises free from the 
consequences arising ordinarily from the use of a 
water-closet, which becomes a private nuisance, when 
not properly used and attended to; and if the land- 
lord fails, and from such cause damage ensues, he is / 


liable. Marshall Rae eel tala ee ta 894, 
LEV Y—Dismissaut or. See Liens. 


LIBEL. See Slander. 


LIENS OF JUDGMENTS. 


When a sheriff, by direction of the plaintiff, levied a 
distress-warrant for rent upon the crop made on the 
land rented and also on certain mules belonging to 
defendant on the place, and afterwards dismissed the 
levy on the mules, it appearing that they were un- 
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der a mortgage of superior lien to the distress-war- 
rant, and the mules were run off by the defendant : 
Held, That such levy and dismissal did not postpone 
the lien of the distress-warrant on the crop to younger 
liens. Ketchum & Hartridge vs. Pace.....c.ssesssessees 


See Distribution of Estates. 
“ Dower. 
“ Homestead and Exemption, 2, 3, 10,11. 


LIMITATIONS OF ACTIONS. 


The 7th section of the Act of 1869, limiting the time 
of actions for torts committed, applies only to such 
torts as were committed prior to the 1st June, 1865, 
and not to torts committed since that date. Baker et 
al. vs. Roath et al. 


As to LAnp.—See Hjectment, 5, 8,9, 11, 12, 14, 15, 16, 
23, 24. 


LIQUIDATED DAMAGES. 
See Measure of Damages, 3, 9. 


MEASURE OF DAMAGES. 


1. The sheriff was liable to be’ruled for the value of 
the land he was notified fo levy on and sell, that be- 
ing the extent of the injury which the plaintiff sus- 
tained by the failure of the sheriff to perform his 
legal duty. Baker vs. Bower........ccsscssecsceceeeceees 


1. If the evidence is confined to an agreed price for goods 
sold, it is not error in the Court to confine the jury 
to the agreed price as the measure of damages. (R.) 
Woddail vs. Austin & Holliday......cscccccceccseveseeees 

3. Where A agreed with B to deliver one hundred bales 
of cotton, at twenty-one cents per pound, to him, at 
any time within sixty days, and B knew that A ex- 
pected to purchase himself to fulfil his contract, and 
the contract was reduced to writing, and recited that 
it was for value received, and the parties further agreed 
to put up $1,000 each, which they did, to cover the 
losses of such contract: 

Held, That, inasmuch as the original contract was re- 
duced to writing, and recited a consideration, we hold 
there was sufficient, under the facts, to take the con- 
tract out of the illegality of such contracts under sec- 
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654 


14 


18 
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tion 2596 of the Code, and that the $1,000 put up 
were to be regarded as stipulated damages, and the 
plaintiff could recover no more than that amount. 


Swift, Hamberger & Co. vs. Powell....c00 sessesesecreees 123 


4, That the defendant acquired by his purchase every 
right of the pawnee, and was entitled to reduce the dam- 
ages by the amount of money due the pawnee, since, 
if the husband had authority to raise the money as 
the agent of the wife, her damages from the conver- 
sion was the value of the watch less the money ad- 
vanced thereon by the agent. Van Arsdale vs. Joiner.. 173 


5. As there was evidence pro and con as to the authori- 
ty of husband to pledge the watch, it was the right 
of defendant to have the law charged to the jury in 
both aspects of the case, and as the Court charged 
the jury that the measure of damages was the value 
of the watch in any event, this was error and the 
Judge erred in granting a new trial. Ibid. 


6. When, upon the trial of a bill filed to restrain the 
collection of notes given for the purchase-money of 
land, both cases, the common law suit and bill being 
filed together, it was charged that, by the misrepre- 
sentation and fraud of the vendor as to the boundary 
of the land, the vendee made the purchase, and by 
such fraud he had been mislead into expenses in pre- 
paration so far as making brick, for which purpose he 
bought the land, and which was known to the vendor 
at the time of the sale, and the Court rejected the ev- 
idence offered by the complainant, the vendee, to show 
his damages resulting from the alleged fraud, and 
also as to the quality of the land: 

Held, That this ruling by the Court was error. Under 
our law, fraud with injury gives a right of action— 
Code, 2906, 2907—and he may recover the damages, 
whatever the jury may allow in an action against him 
for the purchase-money, the rule of estimating dam- 
ages being confined to his actual damage which he has 
suffered by the fraud of the party, the fact of fraud 
being for the jury to determine. James vs. Elliott.... 237 


7. Under the facts of this case, if the jury found there 
was a contract, and a breach in the estimation of dam- 
ages, it is proper to consider any advances made du- 
ring the lifetime of Whitfield, distinguishing between 
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voluntary gifts, not referential to the contract, but 
independent of it. Spearman vs. Wilson.......+.+++00 483 

8. The altered condition of the parties, arising out of 
the losses to the estate of Whitfield, at his death, is a 
proper subject matter to be considered by the jury, 
in case they found a contract to have been entered in- 
to, and such breach as entitled Spearman to damages, 
under the rules of the law. Ibid. 

9. When there was a written agreement that one party 
would furnish and the other take all the crude tur- 
pentine made on a certain plantation when delivered 
in lots of forty barrels and pay for the lots on delivery, 
and if either party failed he should forfeit $1,000 00: 

Held, That the $1,000 00 is to be considered a penalty 
and not liquidated damages, and on a failure of either 
party the actual damage is all that can be recovered. 

Lee, Wyly & Co. vs. Overstreet’s administrator......... 507 


MILLDAM. See Nuisance. 


MISREPRESENTATION. 
See Equity Jurisdiction, 7, 8. 


MISTAKE. 
See Arbitration, 3. 
“ Ejectment, 15. 
“ Equity Jurisdiction, 4. 
“ Pleading, 1. 


MORTGAGE. a 
See Distribution of Estates, 3, 4. . 
“ Dower, 1. 


MUNICIPAL CORPORATIONS. 


1. The Christian Sabbath is a civil institution older than 
our government, and respected as a day of rest by our 
Constitution; and the regulation of its observance as 
a civil institution, is within the power of the Legisla- 
ture, as much as any regulations and laws having for 
their object the preservation of good morals, and the 
peace and good order of society: 33 Barbour, 543; 1 
Speers, 305. And it is within the right of the city 
of Atlanta to punish keeping open doors by dealers 
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generally, in the limits of the city upon Sunday, for 
the purpose of preventing the violation of the State 
laws, as well as preserving the public respect for the 
Lord’s day. Kerwisch vs. The M. and C., of Atlanta. 204 

2. Where a public office is created by the authorities of 
a municipal corporation : 

Held, That an incumbent of the office does not have such 
an interest in the salary as that the corporation cannot, 
at its discretion, abolish the office, and by so doing de- 
prive him of his right to tender his services and de- 
mand his salary, for the full time for which he was 
elected. The City Council of Augusta vs. Sweeny...... 463 

3. A mere project, or plat of land upon paper, laying 
off streets, blocks and houses in a city, is not itself a 
dedication of the streets to public use, and when there 
is a proposition to the city authorities to receive and 
adopt said streets as public streets, the dedication is 
not complete unless the authorities affirmatively re- 
ceive and adopt the same, and this must appear by 
the minutes of the Council. Parsons vs. The Trustees 
AEB UROREY .000005ccrcrercccsercsescccae coccccces cecees 529 

4. The City Council of Atlanta, in laying out or re- 
ceiving public streets, acts as a Court, and its proceed- 
ings can only be proven by its records; parol evidence 
of its action cannot be received. bid. 

5. In the absence of any formal acceptance by the pub- 
lic authorities of a street there must be clear proof of 
a continuous and notorious use for a reasonable time 

‘by the public to constitute an acceptance. Ibid. 

6. Where there is a controversy pending between the pub- 
lic authorities and a citizen as to the existence or non- 
existence of a public street, and the public authorities 
are temporarily enjoined from opening the same by 
bill, it is not competent for private citizens, as such, 
to file a new bill pending the other, to enjoin the ob- 
struction of the streets, unless they show some special 
damage to themselves from said obstruction different 
from the injury to the public. Ibid. 

7. The act of the municipal authorities, sanctioned by 
the Legislature, gives to the railroad companies the 
right to use the streets in controversy. But the fail- 
ure by the Legislature to provide for the assessment 
of damages by way of compensation to the property 
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owners on said street, does not take away the right of 
the party to his suit at law for damages under section 
2692 of the Code. The So. Ca. R. R. Co. et al. vs. 
Steiner et al......06 saensninin sony aemunnmaseainistiniins saseweps . 546 


8. While the use of a public street may be granted to 
railroads to lay bars of iron on’to run over with trains, 
without endangering the street by obstructions or em- 
bankments, yet if the use of locomotives inflicts injury 
upon those who live on the street, by throwing smoke 
through the houses along the streets, or by its weight 
shaking them or breaking the plastering or walls, etc., 
and by the noise and screeching of whistles and en- 
gines, the legislative right to run over the street does 
not make such acts harmless, and the injury inflicted 
upon the legal rights of the parties is not damnum 
absque injuria. Upon the trial, the rule of evidence 
should be limited to actual damage. The right to 
use the street with reasonable obstruction in the pas- 
sage of trains is permitted by law, and is not an ele- 
ment of damage, nor is the jolting over the iron rail 
an element, nor the apprehension of the safety of chil- 
dren, nor are possibilities in cases of sickness, nor any 
inconvenience to visitors, not obstructing ingress or 
egress, nor any fanciful or speculative damages, or sen- 
timental injuries elements of damage. But the damage 
which the law recognizes must be actual, tangible and 
determinable by proof. And the depreciation of the 
property not only from obstructions to access, but by- 
smoke and injury to walls, etc., and traceable as effect 
from cause and the like may be inquired into to form 
the total of the injury. Ibid. 


NEGLIGENCE. 

Where A, who was the owner of a storehouse and lot in 
the city of Rome, left at the rear of such storehouse, an 
excavation walled up for the purpose of giving light 
to the cellar of such storehouse, and B, who, on an 
alarm of fire, went down to the storehouse adjoining 
the house in which the fire was, and entering at the 
front door, went through the store, and going through: 
the back door turned off the gangway, across the open-. 
ing, and fell in and was injured: 

Held, That the digging of an open space in the rear of 
the storehouse by A upon his own ground was a law- 


VoL. xt1v—48, 


m 
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ful act by him, and he had the right to keep it there 
as an appurtenant right for the use of his property, 
and B falling in by accident, the same not being near 
to a public street or crossing, gave no right to recover 
damages from A as a wrongdoer in the premises, and 
B going there on account of the fire did not change the 
rule. Kohn vs. Lovett ...... ...c00 see Sedasesestebcctesonces 


NEW TRIAL. 


1. When the evidence is conflicting, and there is suffi- 
cient evidence to support the verdict, and no error in 
the charge of the Court which might probably have 
produced a different result, this Court will not inter- 
fere with the discretion of the Court below in refusing 
to grant a new trial, on the ground that the verdict is 
contrary to the evidence. Woddail vs. Austin & Hol- 
Ns cste cease pesmeabilhinds” knideates panies nhidigtinenss nates 

2. When the evidence is conflicting, and there is suffi- 
cient evidence to sustain the verdict, and there is no 
material error in the charge of the Court, which might 
have probably produced a different result, a new trial 
will not be granted. Leaptrot vs. Robertson........... ° 

3. When the evidence is conflicting, and no rule of law 
violated in submitting the facts to the jury, which 
probably might have produced a different result, a new 
trial will not be granted, on the ground that the ver- 
dict is contrary to the evidence, the more especially 
when the presiding Judge is satisfied with the verdict. 
Dart, Jr., v8. Dupree.....0¢.crceeceees Sipeasconnes pinta wes 

4. The verdict of the jury was sustained by the evi- 
dence, and no rule of law being violated in submit- 
ting the case, it was error iv the Court below to grant 
a new trial. Murray vs. Walker....... papsanensensaabais ‘ 

5. When the Court, upon the trial, from a misconception 
of the law of the case, misdirected the jury, and ad- 
mitted illegal evidence of consequential damages, but 
upon motion granted a new trial : 

Held, ‘That it was not error in the Court to have grant- 
ed the new trial, especially as the verdict was for an 
amount not authorized by law. Swift, Hamberger & 
Co. vs. Powell...... hanwnnhn (ikanbonytie Lenantitiaientnaseunay 

6. There was no request by either side that the Judge 
should charge as to the effect of A’s retaining posses- 


251 


18 


46 


55 
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sion of the notes he held against the person whom it 
was claimed had made the transfer. The jury found 
against the transfer, and in favor of the off-set. On 
a motion for a new trial, on the ground that the jury 
found contrary to the evidence, and on several other 
grounds, the Court overruled the motion on all the 
grounds taken, but granted a new trial on the ground - 
that he had erred in not charging the jury that the 
retaining possession of the notes, by A, was not con- 
clusive against the transfer if, from the evidence, the 
jury should believe a transfer was bona fide made: 
Held, That this was error as, in substance, such charge 
had really been given, at least, so far as it was proper 
for the Court to direct the jury as to the weight of 
the evidence. Tommey & Stewart vs. Ellis..........++. 139 


7. A motion to reinstate a case, made at a term subse- 
quent to that at which the judgment of dismissal was 
had, stands on the footing of a motion for a new trial, 
and requires the same excuses for a delay as is re- 
quired in motions for new trial after the term has 


passed. Austin vs. Markham........++ jevompnentiogeenans 161 


8. When a written request was made by the defendant’s 
counsel to the Judge to charge the jury, which request 
covered the whole case, and the Judge, in his charge, 
failed to follow the language of the request, but 
charged the law properly upon the points made, and 
upon the whole case, and the defendant was found 
guilty : 

Held, The section 3664 of the Code, providing that a 
new trial may be granted on the refusal of the Judge 
to charge a pertinent charge in the language requested 
in writing, is not mandatory, but permissive only ; 
and when the Judge has, in fact, charged the language 
correctly on the points covered, and upon the whole 
case, and has refused a new trial, this Court will not, 
for this reason only, grant a new trial. Powers vs. 


Fe TG scicnnetinckinthitaintaiadenaniaiinn aeiiaienis ees 


9. In this case, while we are not entirely satisfied with 
the verdict, yet, as the case turns mainly upon the 
credibility of the witnesses—a matter specially within 
the province of the jury—and as the Court below has 
refused a new trial, we do not think it our duty to in- 
terfere with his judgment. Ibid. 
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10. When a question of fact has been fully submitted to 
a jury, who have found a verdict, and the Judge be- 
low refuses a new trial, this Court will not reverse the 
judgment, unless there be a very strong case against 
the verdict. Cruger vs. Clark......ccccccesecesseceeverece 224 

11. In a doubtful case, where the law was not presented 
fairly, in view of the evidence, a new trial may be 

ranted. (R.) Sankey & Shorter vs. The Columbus 
FOS WP .cccrsceccrcccccccccesecccoscscve sesso ses cncconces 228 

12. The verdict of the jury in this case exceeded the 
amount proved to be due for rent, and we direct that 
the plaintiff write off the excess of the verdict over 
the rent due for the actual occupancy, or in default 
thereof, that a new trial be granted. Smith vs. Turn- 


13. The verdict in this case is supported by the evidence, 
and the Court below having refused a new trial, this 
Court will not reverse the judgment. Willingham et 
A iste tebe paiscccscnsccbdcissocnss cxcscevevesness 

14. When the charge of the Court and refusal to charge, 
misconceived the law of the case, and the Court re- 
fused a new trial: 

Held, That this was error. Kohn vs. Lovett...........00+ 257 

15. Where, during the term at which a case was tried, a 
consent order was taken, giving the losing party thir- 
ty days after the final adjournment of Court within 
which to make a motion for a new trial and file the 
brief of testimony, which time was subsequently, by 
another order, passed by the Judge, also by consent, 
extended to the ...... day of December, and the par- 
ties failed to agree to the testimony until the last day 
of December, and the Judge being then absent from 
home, the brief, though presented to him, was not ap- 
proved on that day by him: 

Held, That it was not error in the Judge, on being sat- 
isfied that the delay was not the fault of the movant, 
subsequently to approve the brief of testimony and 

ermit it to be filed, and grant the rule nisi to be 
oa at the next term of the Court. Donkle vs. 
Breda cnsbncnsncnivcapevariane nnscoonepsngnecdae epensesantvies 266 

16. As there is sufficient evidence in this case to sustain . 
the verdict, and as the newly discovered evidence is 
only cumulative, and would not, necessarily, change 


248 
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the verdict, there was no error in refusing a new trial. 
Moore vs. Hwings et al.....cscceveee iedbnetebdoaisesueninin de . 354 


17. Newly discovered testimony is only a ground for a 
new trial, when, if it were heard by the jury, it must, 
with considerable certainty, control the verdict. Ibid. 


18. Where the evidence in the case is all presumptive 
and the jury have found a verdict of guilty, this Court 
will grant a new trial upon the ground of the ab- 
sence of witnesses with greater liberality than in a 
case where the guilt of the accused is manifest by the 
proof. Worthy vs. The State. ........++ elasdénnadwenanes 449 


19. Upon the whole case, we think there was no error 
in the judgment refusing a new trial. Pool vs. Per- 


20. A new'trial will not be granted because a witness 
swore on the trial to a fact wholly unexpected to the 
plaintiff, who, at the time, knew the statement was 
false, and that he could so prove by a witness whose 
testimony he could have procured had he thought 
such proof was necessary. The party surprised by 
the statement of the witness, should have moved for 
a continuance. He cannot take his chances of a 
verdict and then claim a surprise. Beckford & Hol- 
Man VS. ChipMan......eeeeeeere soceasctsessoen sbbsee soncewses 543 


21. When a motion was made to set aside a verdict on 
the ground that the defendant—the losing party—was 
prevented from attending the trial by serious sickness: 
Held, That in such a case it is not necessary to file a 
brief of the testimony given at the trial, and it may 
be error in the Court to refuse the motion for that rea- 
son. Audulph vs. Josey.......scecereveee coesehenesepnennns 605 
22. A new trial will not be granted only because a ver- 
dict is too small in trespass vi et armis, unless it is 
shockingly against the evidence. (R.) Owens vs. 
CII ccc ccnpainnn venues esjpncietiiilascaiaieaeatmaalaainsl 610 
23. The verdict in this case was not contrary to equity 
and justice, nor to the evidence. Kitchens et al. vs. 
FB i sctcnmnctnanininisavebinmnnpennionn Sappacnnner sete 620 
24. Where written requests to charge the jury are pre- 
sented to the Judge, which are pertinent and legal 
charges in the case, as presented by the facts in evi- 
dence, and on material issues, which are refused by 
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the Judge, a new trial ought to be granted, even if 
the verdict of the jury may be sustained, under the 
evidence, upon other issues in the case not covered by 
the requests to charge. Harrison vs. Hatcher......... 638 


NEXT OF KIN. See Guardians. 
NON-SUIT. See Bankruptcy. 


NOTICE. 


See Alimony, 3, 4. 
* Gertiorari, : 2, 3. 
“ Ejectment, 13. 
“ Homestead and Exemptions, 12. 
“ Trregularities. 
“ Indorsers, 5. 


NOTARY PUBLIC. See Constitutional Law, 19. 


NOVATION. 


1. When, in 1863, A sold to B two negro slaves for 
$5,000 00, payable in pork at $1 00 per pound, and 
in cotton at fifty cents per pound, but no note was 
taken, and soon after $2,000 00 was paid in pork ac- 
cording to the contract, and afterwards, A having 
died, his executors, after the 1st June, 1865, adjusted 
the debt with B, fixing the amount due at $1,700 00, 
part of which was then paid, and B’s note, with C as 
security, taken for the balance: 

Held, That this was not a mere renewal of the old debt, 
so as to bring it within the Relief Acts of 1868 or 
1870. But as there was, in fact, no new considera- 
tion, and the party introduced was only a security, 
the note was still for slaves, and it was error in the 
Court to charge the jury that there had been such a 
novation as to purge the debt of its slave considera- 
tion. Collins et al. vs. Collins et al......0e.cscerececevee 128 


2. When, on the motion to set aside a judgment made 
in the case, it appears that the note was given in set- 
tlement and consideration of a claim held, and a judg- 
ment transferred upon a third party, and was not 
within the provisions of the Act of 1870, while we 
hold the Court erred in dismissing the plea, still, by 


7 
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the facts, when it appears no injury was done to the 
defendant, and the facts set up sufficient to show the 
judgment would not be changed by a new trial and 
reversal, a new trial will be refused. Welborn vs. 


Akin... tneesseboanean see eppest: sinanea pombe sonprdeies accccee 4290 
NUISANCE. 


1. Where a mill was erected in 1866, and used in the 
ordinary manner since, until 1871, and a bill is filed 
to enjoin the mill owner from allowing the ebb and 
flow of the water below the mill, caused by the usual 
stopping and opening of the gate, on the ground that 
it produces sickness in the neighborhood, with special 
damage to the plaintiff, and it appears, by affidavits, 
that there is much conflict of testimony as to the 
fact of the damage, and as to the ebb and flow being 
the cause of the sickness, it is no abuse of the discre- 
tion of the Court if he refuse the injunction until the 
facts are passed upon by the jury. Nelms vs. Clark & 
BTID nr veniacesnpennnen se cngien: ereenaeenins eaeibet peta 617 


2. Where a landlord rents a store in a building which, 
in the upper stories, was rented out to other tenants, 
and a water-closet, in the upper part, to which all the 
tenants had access, by reasons of obstructions thrown 
in, overflowed and damaged the goods of the tenant 
in the store: 

Held, That the landlord was liable for the damages ac- 
cruing. The fact of the act being caused by the neg- 
lect or wantonness of other tenants, when the proof 
showed previous notice that the closet was in bad con- 
dition, by abuse of such tenants to such landlord, the 
fact that it was in the premise at the time of the rent- 
ing, and that the plaintiff had access to it, but did not 
use it, does not change the liability. It is the duty 
of the landlord to keep the premises free from the 
consequences arising ordinarily from the use of a wa- 
ter-closet, which becomes a private nuisance, when 
not properly used and attended to; and if the land- 
lord fails, and from such cause damage ensues, he is 


liable. Marshall vs. Cohen....ccccccececseesscseereesevers 489 
See Municipal Corporations, 8. 
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1. One holding a commission from the Governor as No- 
tary Public and ex officio Justice of the Peace, and 
acting as such, is a de facto officer, and his official 

acts cannot be attacked collaterally by the parties toa 
suit, on the ground that his appointment was not au- 
thorized by law. Pool vs. Perduse.....2..ccciseeeeceeeees 454 

2. Where a public office is created by the authorities of 
a municipal corporation : 

Held, That an incumbent of the office does not have 
such an interest in the salary as that the corporation 
cannot, at its discretion, abolish the office and, by so | 
doing, deprive him of his right to tender his services 
and demand his salary, for the full time for which he 
was elected. The City Council of Augusta vs. Sweeney. 463 

3. General Terry did not, by his removal of Wetmore, 
as the Ordinary of Chatham county, and appointment 
of Stone thereto, convey such a title to the office as, 
upon the application of Stone to the civil Courts, they 
could enforce under the Constitution and laws of this 
Beate. Blame 60. Waten0re.....2..cccccccccccccsessceccocccces 495 

4, The facts recited in the petition for quo warranto, to- 
wit: that Stone, after the removal of Wetmore by 
General Terry, was appointed to the office, and filed 
his bond and was commissioned by the Governor, did 
not confer such a right to the office as Courts can 
recognize. The commission did not convey more 
than the order of appointment upon whieh it was 
based, and that appointment expired with the powers 
that gave it existence. Ibid. 

5. Appointments, under the Reconstruction Acts of Con- 
gress, to civil office by the General Commanding, was 
not by virtue of the Constitution of the State, but by 
the power of the Acts of Congress, and did not confer 
upon the incumbents any title to the same longer than 
the Acts themselves were of force. Ibid. 

6. In a proceeding by an incoming officer, who had been 
commissioned and sworn, against his predecessor, to 
compel the turning over of the books, papers, etc., of 
the office, as provided by sections 162, 163, 164, 165 
of the Code, the Courts will not go behind the com- 
mission to inquire into the legality of the election, or 
the eligibility of the new officer. Ross vs. Williamson. 501 


™ 
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7. The simple fact that an officer elect does not give his 
bond and take the oath of office within the time pre- 
scribed by law, is not sufficient to work a forfeiture of 
his right to the office; it must appear that the not 
giving the bond and taking the oath within the time, 
was by the fault or failure of the officer. Ibid. 

8. A Solicitor General, elected in 1867, is estopped from 
claiming compensation, under a law passed in 1857, 
but repealed in 1866. Smith vs. The Ordinary of 
CRG a .0ee isissssnsivtrsscticcnisse sudseees Sosassencbadiees 504 


See Constitutional Law, 2-8, inclusive. 


OPINIONS—Po .iticaL AND RELIGIOUS. 
See Interrogatories, 2. 


OVERSEER’S WAGES. 
See Distribution of Estates, 7. 


PARDONS. 


1, The Governor of this State granted an unconditional 
pardon to a party, who was afterwards arrested by the 
sheriff upon a bench warrant for the same offense par- 
doned by the Governor, and petitioned the Court for 
the writ of habeas corpus, and upon the hearing there- 
of, the Court refused to receive the pardon as evidence 
in favor of the applicant: 

Held, That this was manifest error by the Court. It is 
the duty of all Courts, sitting for purposes of habeas 
corpus, or otherwise, to receive, without further evi- 
dence of its verity, the pardon of the Governor under 
the Great Seal of the State. Dominick vs. Bowdoin... 357 

2. Held, again, That under the Constitution of 1868, 
which differs from the previous Constitutions of this 
State, in the grant of the power of pardon to the Ex- 
ecutive, and contains only the same limitation upon 
the power that limits the royal prerogative in Great 
Britain, by Act of William the Third, which is incor- 
porated into the Constitution of the United States, and 
by the Courts in Great Britain, and the Supreme Court 
of the United States, has been held, to authorize the 
exercise of the pardoning power before as well as after 
conviction, and it was error in the Court to reject this 
pardon upon that ground. Ibid. 
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3. Held, again, That pardons obtained by fraud are void, 
and upon suggestion of fraud upon the trial of habeas 
corpus, it was the duty of the Judge presiding to have 
heard the evidence, and passed upon its merits, as to 
the facts in the particular case, and it was error in the 
Court to hold that this question could only be,inquired 
of by the jury. bid. 

4, Where the pardon of the Governor was pleaded by the 
sureties in discharge of their bond for the appearance 
of their principal, and the recital of facts in the par- 
don showed that it was not applied for by the accused, 
who was out of the State, and the plea failed to show 
its delivery to him and acceptance by him, and the Court 
sustained a demurrer to the plea: 

Held, Under the facts, there was not error. Assuming 
that, under the Constitution of 1868, the Governor 
may exercise the pardoning power before conviction, 
(see decision of this Court in Dominick vs. Jailor of 
Spalding county, and 29 Missouri, 300,) yet pardons 
before conviction are based upon the confession of the 
imputed guilt by the accused, and before such pardon 
takes effect it must be accepted by the accused, and 
when the plea of pardon by sureties fails to set up its 
acceptance by their principal, evidenced by his appli- 
cation for the pardon and delivery to him or his ac- 
ceptance of it when done, the pardon, granted without 
the application of the principal and not evinced by his 
acceptance of it, is of ‘no effect. See concurring opin- 
ions. Grubb et al. vs. Bullock, Governor..........s.0+ 379 


PARI DELICTO. See Ejectment, 18. 


PAROL EVIDENCE—To EXPLAIN WRITTEN. 


See Evidence, 1, 5, 8, 11. 
“ Principal and Agent, 1. 


PARTIES. 


7 


See Attachment, 1. 
“ Ejectment, 2. 


PARTNERSHIP. 


1, Where, on the trial of an issue of partnership or no 
partnership, one witness swore that the capital stock, 





™ 
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to-wit: a steam saw mill, was furnished by one, and 
the hands to run it by another, who was also to su- 
perintend the work, and that the profits were to be 
divided equally between the two; and another wit- 
ness swore that the mill, fixtures and hands were fur- 
nished by one, and that the other was employed by 
the first as superintendent only, that he had no inter- 
est jointly with the first in the profits and losses, but 
was to receive one-half the net profits for his services, 
and had only a common interest in the profits : 


Held, That under section 1880 of the Revised Code, by 


6. 


the testimony of the first witness there was, as to third 
persons, a partnership, since the hands furnished a 
part of the capital stock, and the partners had a part 
interest in the result; but that, by the testimony of 
the second witness, no copartnership, even as to third 
persons, arises from the simple fact that one is to re- 
ceive half the profits for his services; such an one has 
no joint interest in the profits and losses, but only a 
common interest in the profits, and it is error in the 
Court to charge this as the law to the jury, if they 
should believe the second witness. Sankey & Shorter 
vs. Columbus Iron Works......... pisinsubnanninabisuneiea . 


. Whatever may be the interest of the parties, and 


whether they be, in fact, partners under the bargain 
or not, they will be liable, as such, if they so act as 
to hold themselves out tothe world as such. J bid. 


. Partnership or no partnership is a fact, and a wit- 


ness may so state, but the fact so stated may be quali- 
fied and explained by other facts in evidence, either 
from the witness or from other testimony. J bid. 
The sayings of one of the partners, not expressly or 
by implication, brought to the knowledge of the other, 
are no evidence against that other, in an issue of part- 
nership or no partnership. bid. 


. If, upon the dissolution of a law firm, one of two 


partners gets a note for his part of the fee, evidence 
of his agreement to be represented in the trial of the 
case is competent and material, and ought to have 
been submitted to the jury under the charge applica- 


ble. Pool vs. Curry..... wanilbiianabehianie PeET® sdaiadaita : 


In this State, one partner may sue another at law, 
and if he is able to show the affairs of the concern so 
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settled, as the jury can ascertain what is justly due 
him, he may recover. Pool vs. Perdue.....esseee sees 454 


PARTY AS WITNESS. 


1. When an executor or administrator is a party in any 
suit on a contract of his testator, or intestate, the other 
party shall not be admitted to testify in his own favor. 
Letiptrot ve. Robertson. ........00..ccccercscescecsecece ceccees 46 
2. The defendant, Wilborn, was properly rejected as a 
witness, the other party being dead. Wéilborn vs. 
Whitfleld’s executore.....cccccerccssecccccccccesccees soveeeces 51 


3. On the trial of an issue joined to ascertain whether 
the defendant was in possession of the land for which 
the note, the foundation of the action, was given, at 
the commencement of the suit, the death of one of the 
parties to the note, the survivor being the one to whom 
the deed was made, did not exclude the plaintiff as a 
witness from testifying, and it was error in the Court 
to reject his evidence. Rawson vs. Cherry... 73 


on 


PASTURAGE. See Common of Pasturage. 


PAWNS. 


1. The title of the plaintiff was not divested by the sale 
without the notice, etc., required by the Code. Van 
MOTT OR: FP cin anciinncsenes ones cssnnnsccesesesceg cosese 173 

2. The plaintiff could recover without paying or offer- 
ing to pay the money borrowed, even if the husband 
had authority to raise money by pledging the watch 
of his wife, as the sale was a conversion. Ibid. 


PENALTY. See Measure of Damages, 9. 
PISTOLS. See Criminal Law, 4. 
PLEADING. 


1. When a defendant, in a Court of law, seeks to avoid 
his contract on the ground of mistake, he must, by his 
pleadings, allege the grounds of the mistake as fully 
as he is required to do in a Court of equity to entitle 
him to relief. Lowery vs. Davidson et al.......0+.+0++8 38 


2. It was error in the Court to have charged the jury 
that they could not consider the fact of justification, 
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under the plea of the general issue. By the Code, 
section 3406, and the rulings of this Court in 9 Geor- 
gia Reports, 297, and 12 Georgia Reports, 463, such 
facts of justification.must have been specially pleaded. 
Keerwich 90. EeeaGtin...0000ce sseocoscesocesccssessocseosces 
The Act of 1869, authorizing attorneys to make oath 
to setting up issuable defenses to suits founded on con- 
tract, does not alter sections 3410 and 3412 of the 
Code, requiring pleas to the jurisdiction to be pleaded 
in person, and to be sworn to by the defendant. Col- 
quitt vs. Mercer & DeGraffenreid ......scscererssseeecerere 
A plea to the jurisdiction may be filed at any time 
before the defendant has appeared and pleaded to the 
merits, and if he has filed a plea to the jurisdiction at 
the first term, which has been stricken because not 
sworn to, he may, if he has filed no plea to the merits, 
still file his plea to the jurisdiction. See LocHRANE, 
Chief Justice, concurring. Ibid. 


PRACTICE IN SUPERIOR COURTS. 


. If irrelevant evidence be introduced without objec- 


tion, the Court may not charge the jury to disregard 
it. The party wishing to have it disregarded, should 
move to rule out such evidence. (R.) Woddail vs. 
Meth © TEs ssi cnionrssincsescesscsnendtaratsoemmiie 


. Where, in an action for damages for an assault and 


battery by the defendant upon the plaintiff, the defen- 
dant was a witness and was examined in full upon the 
case, and during the trial a bill of indictment, with a 
plea of guilty, for the same beating, and a judgment 
affixing a fine of two hundred dollars was introduced 
by the defendant in mitigation of damages—and after 
the evidence was closed, and the argument of the 
counsel on both sides to the jury concluded, the Court 
permitted the defendant to be re-introduced for the 
purpose of stating facts calculated to show that he had 
pleaded guilty under a mistaken impression derived 
from the Svlicitor General, that it would be cheaper 
to plead guilty than to attempt to defend, and that 
the fine would be very small : 


Held, That if no reason was shown why this evidence 


was not offered before the case was closed and the ar- 
gument heard, the admission of it, at the time, was 
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not fair to the plaintiff, and a new trial ought to be 
granted. Owens vs, Sanders,.....61 21 sseseeeeeeceseeees cob 
3. If a discharge in bankruptcy be pleaded, the Court 
cannot dismiss the cause on that ground, but must 
submit the issue to a Jury: (R.) Austin vs. Mark- 
PORE atcsicivtasdsis shbenribenohupess wa beeihadamas be abheveinashs 
4, Where, in ejectment, plaintiff shews title from ‘the 
State to himself, and ‘defendant relies on adverse pos- 
session, under color of title, it is competent for plain- 
tiff to show, in rebuttal, infancy on the part of one of 
his grantors, even after the evidence has closed and 
argument commenced, if the existence of such fact 
then come to his knowledge for the first time. vans 
et al. vs. Baird...... osiabennbe toncecsense dabauibaseosieecees oe 
5. Pardons obtained by fraud are void, and upon sug- 
gestion of {rand upon the trial of habeas corpus, it 
was the duty of the Judge presiding to have heard 
the evidence, and passed upon its merits as to the facts 
in the particular ease, and it was error in the Court 
to hold that this question could only be inquired of 
by the jury. Dominick vs. Bowdoin...........0000c eee 
6. Upon the call of a case upon the docket, the counsel 
for the plaintiff stated to the Court that he had a mo- 
tion prepared to transfer the case to the United States 
Court, and the Court refused to hear the motion, giv- 
ing precedence to a motion to dismiss the case upon 
the ground of non-payment of taxes, under the Act 
of 1870. ‘This was error. Bragg et al. vs. Tibbs.... 


See Charge of Court. 
PRACTICE IN SUPREME COURT. 


1. There wiil be no reversal of a judgment, if it was 
right, upon any ground apparent from the record. (R.) 
Glenn & Sou vs. Shearer’....eeeeeeees hint, hence poe Oe ose 

2. It is a suftivient assignment of errors to recite the 
facts upon which certiorari issued, then state that the 
Judge dis ssed the certiorari, and assign that dis- 
missal as «i rer without more. (R. See end of report.) 
Lbid. 

3. A fact adiitted in the bill of exceptions may be the 
basis of av alfirmance of the judgment below, though 
that fact di) not appear in the proceedings below. (R.) 
Williams TEANGEN .. ccccsee sévcquesseccesie ccs séceed sbeces 
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4, If what purports to be a copy of the record is not 
certified by the Clerk the cause will be dismissed. (R.) 
Paleaah db PAP. iis siingresincs snetsnssevisisi snes oe 

5. If no part of the record is certified there can be no 
suggestion of a dimunition of the record, (R.) Ibid. 


6. If the bill of exceptions be not certified to be the true 
original, the cause will be dismissed. (R.) Hutchens 
Cl, FP oicncn sate cn cennossncncnapencaceens erntvackebonsnanet ‘ 


7. If the bill of exceptions be not certified to be the 
original by the Clerk, the writ of error will be dis- 
missed, even though an answer of the Judge, with 
respect to the bill of exceptions, shows that it is the 
original. (R.) Williams vs. Lowery..-....0.c0scceeeees 


8. Where a sheriff is ruled by a plaintiff in fi. fa., and 
answers, to which answer a traverse is filed, and plain- 
tiff, at a subsequent term, proposes to withdraw his 
traverse and substitute another, it is impossible for 
this Court to say that the Court below abused its dis- 
cretion in allowing the sheriff a continuance, on the 
ground of such substitution, unless we had the new 
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578 


traverse before us. Goode & Son vs Rawlins.... .... . 593 


9. “It must affirmatively appear, either by the certificate 
of the presiding Judge or the transeript of the record 
sent up by the Clerk, that the bill of exceptions was 
signed and certified within thirty days after the close 
of the term in which the cause was heard,” or the writ 
of error will be dismissed. (R.) Newton vs. Burtz.. 


10. Where the bill of exceptions and the record are 
variant the latter governs. Kitchens et al. vs. Hutchens 

11. Papers which are not properly a part of the record, 
though embodied in it, will not be considered by this 
Court. Ibid. 

12, Under special circumstances, the Court waived copies 
of the bill of exceptions and briefs. (R.) Zhomas & 
CI Gh, BEI co cus chnncnncnnbensenetagernnntmadenses i osipennst ° 

13. A judgment of a Judge of the Superior Court over- 
ruling a demurrer to a bill is not a proper subject 
matter for the consideration of this Court in a bill of 
exceptions brought here under the provisions of the 
Act of October 29th, 1870. Boone vs. Morgan........ 

14. Where a contract is for the payment of thirty-five 
bales of cotton, “the above mentioned cotton to be 
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paid out of the cotton, to be paid by 8. D. Bridgeman 

to the said Cochran, under written contract between 

them, bearing date 22d instant, and now in the hands 

of D. A. Cochran, and subject to the same liens and 

contingencies,” it is impossible for this Court to con- 

strue the contract sued on, in the absence of that be- 

tween Cochran and Bridgeman. Cochran vs. Strong.. 636 
15. The Court sat in May; the Clerk did not certify 

when it adjourned. The bill of exceptions was certi- 

fied by the Judge on the 30th of June, and it stated 

that it was tendered to the Judge on the 26th of June, 

“within thirty days from the adjournment of the 

Court.” The Court overruled a motion to dismiss 

said cause, because it did not affirmatively show that 

it was certified within thirty days from the adjourn- 

ment of the Court. (R. See end of Report.) Car- 

OE es TI A Wan oscisnn nscocesiss ecscrcvacesonecostceses 657 


16. There was no appearance for plaintiff in error. 
Aven’s counsel moved to dismiss the writ of error be- 
cause it was filed in the clerk’s office one day too late, 
and the motion was granted. Before the order was 
made, it was suggested that the last day was a day of 
thanksgiving proclaimed by the President of the 
United States. The Court said then it was safer to 
have the case dismissed for want of prosecution. 
BI CR A iadcksisesccnisccsccesessovccenscvsnenss coseces 661 

17. Where numerous objections are filed to an award, 
on the ground that the award was the result of acci- 
dent, or mistake, or fraud of some one or all of the 
arbitrators or parties, or is otherwise illegal, all of 
which objections are, in effect, objections because the 
award is contrary to evidence, or the weight of evi- 
dence, the testimony submitted to the arbitrators 
should be before this Court to enable it to pass intel- 
ligently upon the objections made. Nor will the fact 
that the objections were demurred to for insufficiency 
dispense with this. Akridge et al. vs. Patillo........... 585 


- 


See Presumptions. 


PRESCRIPTION. 
See Hjectment, 5, 8, 9, 11, 12, 14, 15, 16, 23, 24. 


Pe 








INDEX. 
PRESUMPTIONS. 


1. Where, upon the trial of an action of trespass vi ef 
armis, the plea of the general issue was filed, and, 
after the case had been submitted to the jury, the 
Judge charged them that matters of justification could 
not be considered under the plea of not guilty filed, 
and the jury found for the plaintiff, and the bill of 
exceptions assigns error, upon the Judge’s charge in 
the premises, but fails to set out the whole charge, or 
allege that the charge given was wrong: 

Held, That this Court will presume the Court below 
charged the jury upon the law applied to the facts of 
the case, and not being excepted to that such charge 
was correct. Kerwich vs. Steelman.......0. ssoveceesees 


2. Where a party upon a motion to open a judgment 
under the Relief Act of 1868, which was dismissed 
by the Court, fails to bring up, in the record to this 
Court, the orignal record of the judgment moved to 
be opened : 

Held, That, inasmuch as the party alleging error must 
show affirmatively the existence of the error com- 
plained of, this Court will presume, in the absence of 
the record of the judgment, everything in favor of 
the judgment, and of the dismissal of the motion. 
Powell 08. Boring 20.000 ...0.000.cccrsesscosessscvccesscsussses 

3. The proper practice in preparing a motion for a new 
trial is, that all the rulings of the Court complained 
of during the trial, as well as the charges, and refu- 
sals to charge, of the Judge, shall appear distinctly 
in the motion, and be affirmatively recognized by the 
Court as true. But if such motion be made in writing, 
and notice thereof be given to the opposite party, and 
no rule nisi be granted, but it appear simply that the 
motion is argued and overruled, this Court will pre- 
sume that the hearing was on a ‘demurrer to the mo- 
tion, in which the facts stated in the motion were ad- 
mitted to be true. Harrison vs. Hatcher............++ 

4, When it was agreed that original deeds might be used 
in the argument of a motion for a new trial, and to 
the copy of the parol evidence various copy deeds were 
appended and sent up by the Clerk as part of the brief 
of the evidence, and the bill of exceptions contained 
no mention of such deeds, except that deeds, copies of 


VoL. XLIv.~°49, 
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which are attached to the brief of evidence, were read 
in evidence, this Court refused to dismiss the cause, 
because said copies were not certified to be copies of 
said originals. The Court said they would presume 
that to be so. (R. See end of Report.) bid. 


5. Every presumption will be made in favor of the 
constitutionality of an Act of a State Legislature. 
Where this Court has decided an Act of the Legisla- 
ture constitutional, under which decision many private 
rights have been settled, and to disturb which might 
unsettle many others, and perhaps prove a great hard- 
ship to the plaintiffs in those cases already adjudica- 
ted, the doctrine of stare decisis applies. Allison vs. 
SEND TE. crncinia sccncenneouspecencdepiees secneiee ecacese , 


PRINCIPAL AND AGENT. 


1. Certain cotton receipts were given to Davidson, the 
testator, in his lifetime, by the defendant, subject to the 
demand of Davidson or his order, and on the back 
thereof was written, “‘ Deliver to T. N. Johnson, or 
order. W. Davidson:” 

Held, That this did not vest the title to the cotton in 
Johnson as against Davidson’s legal representatives, 
but that it was competent to prove by Johnson that 
he was merely the agent of Davidson to receive the 
cotton and had no personal interest in it, and that the 
indorsement on the back of the receipt was made for 
that purpose only. Lowery vs. Davidson et al........+. 

2, An agent for the collection of a note may not, with- 
out instructions so to do, receive any other than good 
currency in payment thereof, (R.) Murray vs. Walker 

8. But if the agent received Confederate currency in 
payment of his principal’s note, without authority, 
and his principal accepted the same from him: 

Held, That the taking of the Confederate currency by 
the principal, and its use by him was a ratification of 
the act of his agent. bid. 

4, The mere authority to raise money on the watch did 
not authorize the husband to consent ‘to the sale, ex- 
cept in the ordinary mode, after due notice, as re- 
quired by the statute. Van Arsdale vs. Joiner....... ° 

5. Where Wise was the tenant of Irick, under an unex- 
pired lease, and Irick wrote him about selling his 
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Jand, and stated in the letter that he would give him 
five per cent. to aid him to make sale, and Wise did 
acts equivalent to an acceptance of the proposition, by 
showing the land and giving notice it was for sale, 
and a man by the name of Crockett, with whom Wise 
had talked about selling the land, went to Virginia 
and bought from the owner, Irick, and when he re- 
turned, Wise made him pay $500 00 for the surren- 
der of the possession, and, upon the trial, the Court 
rejected this evidence: 


Held, That this was error. If Wise claimed the com- 


mission upon the sale of five per cent., such sale con- 
templated the possession of the land to be given to 
the purchaser; and if he claimed the possession as 
against the purchaser, he could not fairly claim com- 
mission on the sale to him. And, upon the trial, we 
hold, if the jury found, from the evidence, that Wise 
did aid in the sale, and was entitled to commissions 
thereon, this evidence was admissible to show the pay- 
ment of $500 00, which should be deducted from the 
commissions, as, in that event, the presumption is, that 
Trick sold for less, If Wise was to be bought out of 
possession, he was not entitled to both compensations, 
STAD 00, Wetecccvrcccccsccesessnvesesteoseseses soemasescdelinane 
When certain foreign bills of exchange were drawn 
by the defendants, as the shipping agents and factors 
of the plaintiffs, payable to his order, though not 
signed by the defendants as agents, but drawn by 
them upon the grounds of the sale of the plaintiff’s 
cotton as his agents, and under his instructions, ac- 
cording to the known and usual custom of the trade 
in such cases, and not on their own account, they not 
having received any valuable consideration therefor 
from the plaintiff, as the drawers of said bills, and 
the plaintiff having received the bills so drawn with- 
out objection, and, by his conduct, with full knowl- 
edge of the facts, having ratified the acts of the de- 
fendants, as his agents and factors, in selling his cotton 
and in drawing the bills so as to enable him to receive 
the proceeds thereof, according to the usage and cus- 
tom of the trade: 


Held, That, under the facts of this case, the defendants 


were not individually liable to the plaintiff as the 
drawers of the bills, but acted merely as his agents 
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~J 


and factors in drawing the same, and on his account, 
and not on their own account. McCay, Judge, dis- 
senting. Jones vs. Lathrop & C0.....ssccesesesevessceees 


. It is not necessary, under Revised Code, section 3898, 


that the consent of the mortgagor, mortgagee and 
plaintiff in fi. fa. levied, to sell the entire fee in the 
land levied on, should be in writing. It follows that 
where one, purporting to be the agent of the mort- 
gagor, gives such consent, it is not necessary that the 
agency should be created in writing. Goode & Son 
Ss | oka bercdenpucduhtcebnans dehevsnddsdonseosecsensy 


. A ratification of the act of such agent by the mort- 


gagor, supposing the agent had no authority at the 
time of sale, is valid, under Revised Code, section 


2165. Ibid. 


See Equity Jurisdiction, 1. 


PRINCIPAL AND SURETY. 


Where upon a bill filed to enjoin the execution of cer- 


tain fi. fas. obtained against A as principal, and B 
as surety, upon the ground that the owner of the fi. 
jas. had made a contract with A, by which he owed 
him an amount equal to the judgment, and which he 
paid him, to the wrong of his surety, by which the 
surety claimed to be discharged, and, upon the hearing, 
the holder of the fi. fas. by his answer showed that 
he was the owner thereof, and that during the war he 
had employed the principal defendant to carry off his 
negroes out of the reach of the Federal army, and 
had paid him therefor at the time in old issue of Con- 
federate money, and that his family were destitute, and 
that there was no collusion, ete., and the Court, upon 
the bill and answer, refused an injunction : 


Held, That this Court will not interfere with the discre- 


tion of the Judge below in refusing an injunction un- 
der the facts in this case, and that the employment and 
payment of the principal defendant as stated did not 
discharge the surety from liability on the judgment. 
Hollingsworth vs. Tanner, 11. 


See Pardons, 4. 
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PROMISSORY NOTES AND BILLS. 


1. Under the provisions of the Revised Code of this 
State, the indorsers of a bill or a note, not to be ne- 
gotiated at a chartered bank, are not entitled to notice 
of non-payment, or non-acceptance, to charge them 
as indorsers: Code, 2739. In our judgment, there 
was no error in the decision of the Court below in 
overruling the motion for a new trial on either of the 
grounds stated in the bill of exceptions. Gilbert & 
Vason vs. Seymour, Johnson & Co.....cececceceeececeeves 
. The question before the jury in this case was whether 
a certain debt had been transferred by the creditor to 
A, so as to defeat an offset against the creditor held 
by the debtor. It was in proof that the transfer, if 
made at all, was in payment of, or as collateral for, 
certain debts held by A against the creditor making 
the transfer, and that A had not given up the evidences 
of the debt, but retained them in his possession. The 
Judge charged the jury, in substance, that if they be- 
lieved that there had been in fact a bona fide transfer 
made, then the transferee was protected against the 
offset, whether the transfer was in absolute payment 
or as collateral. Zommey & Stewart vs. Ellis........+. 


. Where the payee of a note indorses it after maturity, 
and suit is brought by the indorsee against the ma- 
kers and indorser, and the plea by the makers sets up 
usury, and the Judge held such plea by the makers 
did not affect the liability of the indorsers upon his 
contract of indorsement after maturity of the paper: 

Held, That this was not error. The contract of indorse- 
ment was a new and distinct contract, not affected by 
usury between the payee and makers in the hands of 
the indorsee without notice, and the indorser, in a suit 
against him by the indorsee, cannot set up his own il- 
legal act in taking usury, to defeat a recovery against 
himself as indorser. Frank et al. vs. Longstreet, Sedg- 
WOE Bs, Ge rcnentiace vocecnsretsbicces invbsaphdhatoiandasésauede 


. On a note made to be negotiated at a chartered bank, 
but not so negotiated and held by the payee at its 
maturity, and indorsed with a waiver of demand and 
notice by the security, and after its maturity indorsed 
by the payee, under our law, under 2739th section of 
Code, such indorser after maturity, upon suit by the 
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indorsee, is not discharged by failure of proof of “de- 
mand and notice,” and it was not error in the Court 
to refuse a non-suit on this ground, bid. 


5. In order to render verbal evidence of the contents of 
the notice to sue required by our law to be in writing 
and to contain certain facts, even when such notice is 
out of the jurisdiction of the Court, it is first neces- 
sary to give notice to the party or his attorney to pro- 
duce it. Ibid. 


6. When the evidence shows that the maker of a note 
borrowed $2,400 from the payee, and gave three notes 
of $1,136 each therefor, and paid two of the notes, 
and the payee indorsed the last note to a third party, 
in the hands of the third party, the note is only void 
to the amount of usury thereon, and it is not within 
the purview of the defense of the maker to such note, 
to set up usury paid upon the other notes to the holder 
and payee thereof. Ibid. 


7. The evidence being that only $800 00 was received 
upon the note due at twelve months for $1,136 00 
and $721 82 was paid at maturity, the difference be- 
tween $800 00 and legal interest for one year, the law- 
ful principal of the note and the payment, is the amount 
due, with interest, by the maker to the indorser ; and 
we hold that the verdict is in excess of the amount 
due, under the evidence, and ought to have been for 
$134 18, principal, with interest from 15th January, 
1868, and direct that the verdict conform to this 
amount, else a new trial be granted to Jane Frank, 
the principal, and M. Frank, the security. Ibid. 


8. When certain foreign bills of exchange were drawn 
by the defendants, as the shipping agents and factors 
of the plaintiff, payable to his order, though not signed 
by the defendants as agents, but drawn by them upon 
the grounds of the sale of the plaintiff’s cotton as his 
agents, and under his instructions, according to the 
known and usual custom of the trade in such cases, 
and not on their own account, they not having re- 
ceived any valuable consideration therefor from the 
plaintiff, as the drawers of said bills, and the plaintiff 
having received the bills so drawn without objection, 
and, by his conduct, with full knowledge of the facts, 
having ratified the acts of the defendants, as his agents 
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and factors, in selling his cotton and in drawing the 
bills so as to enable him to receive the proceeds there- 
of, according to the usage and custom of the trade: 


Held, That, under the facts of this case, the defendants 


were not individually liable to the plaintiff as the 
drawers of the bills, but acted merely as his agents 
and factors in drawing the same, and on his account, 
and not on their own account. McCay, Judge, dis- 
senting. Jones vs. Lathrop & Co...ccccesesessseseceeees 


. Where a note given for the purchase-money of land 


was traded after due, and suit instituted by the trans- 
feree upon such note went into judgment in 1867, 
and in 1869, the vendor of the land died, and his 
widow set up her claim to dower in the land, which 
was allowed her, upon the ground that the land came 
by inheritance through her, and she had not relin- 
quished her right thereto, in terms of the law, and the 
vendor, the defendant to the suit upon the note, filed 
his bill in equity, praying an injunction and setting 
forth the facts, which was granted by the Court: 


Held, The transferee of the note, after due, took it with 


the existing equities between the original parties, and 
the claim for dower, under the facts, was not such an 
equity as the defendant was bound to plead to the suit 
in 1867, as the right did not ripen until after the 
death of the vendor, in 1869, and that this Court will 
not interfere with the judgment of the Court below 
in granting an injunction restraining the collection of 
the judgment, at law, until the hearing under all the 
facts in this case. Wright vs. McDonald............+. ° 


10. Where a bill of exchange was accepted conditionally, 


if funds of the drawer come in hand, it is for the hol- 
der of the bill to show affirmatively that funds did 
come in hand, and the production of a stated account 
between the acceptor and drawer, showing a charge 
against the drawer of $500 00 cash, does not, of itself, 
prove that the same was the funds of the drawer, there 
being nothing in the account to show that, at the time 
of this charge, the acceptor was indebted to the drawer, 
or had his funds in hand. Marshall & Bro. vs. Clary 


11. A written contract for payment of sptcifics, not con- 


taining operative words of transfer, is assignable so as 
to vest the title in the assignee, who may sue on it in 
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his own name, under Revised Code, section 2218. 
Cochran vs, Strong.....+++..+0 Sshvepecansosseccsscorscccees 636 

12. A written assignment “for value received” indorsed 
on such an instrument, the instrument not being a 
promissory note or bill of exchange, does not make 
the assignor liable as indorser or guarantor of the in- 
strument; hence he cannot be sued in the same action 
with the maker. Ibid. 

13. Where such an instrument is assigned to A, who, in 
turn, assigns it to B, and, by some means, it again 
comes into the hands of A, he cannot sue on it in his 
own name for use of last assignee. bid. 

14. A promise to pay a debt due by an applicant, to be 
declared a bankrupt, in consideration that the payee 
will withdraw his objections in the Bankrupt Court to 
the discharge of the bankrupt, is illegal and void, and 
no action can be sustained on such promise. Austin 
C8, Markham,.......ccseseccccoceccccovece socccvcccesecscsooess 161 


PURCHASE-MONEY. 
See Homestead and Exemptions, 10, 11. 


QUO WARRANTO. 


The Judge may refuse to allow a writ of quo warranto 
filed, unless it makes out a prima facie case in favor 
of the petitioner. (R.) Stone vs. Wetmore...........++ 495 


See Officers. 
REBELLION. See War. 


RECONSTRUCTION ACTS. See Offcers, 3, 4, 5. 


RELIEF. 


1. The resolution of the General Assembly prohibiting 
the levy of and sale under executions founded upon 
debts contracted prior to June, 1865, is not a good ex- 
cuse for a sheriff who failed to collect the money on 
such execution. (R.) Baker vs. Bower...........++++ 14 
2. A plaintiff who resides out of the State is not re- 
quired to pay taxes on his debt, under the provisions 
of the Act of 1870. Williams vs. Mandell............. 26 


3. When a deed was made to Cherry at the time of the 


. 
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sale of the land, and which he still holds, we are of 
“opinion that, by the operation of law under such deed, 
he had the possession of the lands, either by himself 
or tenants, aud the jury found against the evidence in 
finding the contrary, and the Judge erred in dismiss- 
ing the case upon such verdict for non-payment of 
taxes under the Act of 1870. Rawson vs. Cherry... 


4, All motions under the Relief Acts to open judgment, 
must be confined to the legal equities authorized to be 
pleaded by said Act, and new matters of defense not 
embraced in the law are insufficient to predicate such 
motion upon. Powell vs. Boring......++++ btueensiéntons 


5. Upon the trial of a suit at common law, upon a note 
made before June, 1865, the defendant moved to dis- 
miss it, on the ground that the plaintiff had not com- 
plied with the Act of October 13, 1870, which was 
overruled by the Court: 

Held, That this was error, and, under the facts in this 
case, Akin being a transferee of the note, was not 
called upon to go further than show there was a com- 
pliance with the requirements of the Act of 1870, by 
having paid the legal tax due thereon, while he held 
the note, or have otherwise shown no tax was due, ete. 
WARNER, Judge, dissenting. Cameron vs. Akin...... 

6. When the Court below rendered judgment upon a 
note made before June Ist, 1865, after overruling the 
motion to dismiss the suit for non-compliance with the 
Act of October, 1870, in relation to taxes: 

Held, That the Court committed error. WARNER, 
Judge, dissenting. Hilburn vs. Black...........00ss000 

7. Where a bill had been filed to marshal the assets of 
an estate, and under an interlocutory decree, the assets 
had been reduced to money, and were in the hands of 
a Receiver : 

Held, That it was error in the Court to dismiss from the 
litigation such judgment creditors, parties to the pro- 
ceeding, as held judgments founded on debts contrac- 
ted before June 1, 1865, on the ground that said judg- 
ment creditors had not filed the affidavit that all legal 
taxes had been paid, as provided by the Act of Octo- 
ber 13, 1870. Neal vs. Patten et al ....cccccsecceccesees 

8. The plaintiffs in the suit having resided out of the 
State at the making of the contract, and continuously 
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since, there were no legal taxes due this State upon 
the same, and the affidavit was unnecessary that all 
legal taxes had been paid. Carhart & Bro. vs. Par- 


9. That portion of the Act of October 13th, 1870, which 
allows the claimant of land subject to an execution to 
set-off against the judgment the losses of the claim- 
ant, by the late war, is in violation of Article 1, sec- 
tion 10, paragraph 1, of the Constitution of the Uni- 
ted States, and is, therefore, void. Solomon vs. Lowery 


10. Where a suit was brought upon a bond for titles, al- 
leging a breach since the 1st of June, 1865: 

Held, That no affidavit of the payment of taxes, under 
the Act of October 13th, 1870, is required. Pace vs. 
PND i. scindienbiiahoueuspinenahbnsonaeenmetadiionsttienonsh 


11. An affidavit, under the Act of 13th October, 1870, 
in a suit pending, that the plaintiff has paid all legal 
taxes on the debt, since he was the owner thereof, is 
a substantial compliance with the Act. West vs. San- 


12, Though, under the Relief Act of 1870, plaintiff’s 
affidavit need go no further than that all legal taxes 
on the claim from him have been paid, yet, if it ap- 
pear, on the trial, that all taxes due thereon since its 
making were not paid, plaintiff cannot recover. (R.) 
Ibid. 


13. Under the provisions of the Act of 1870, requiring 


taxes to be paid on all debts or contracts made prior - 


to the 1st of June, 1865: 

Held, ‘That if the debt was not solvent, or of doubtful 
solvency, and the plaintiff makes an affidavit to that 
effect, it is sufficient to enable him to maintain his ac- 
tion in the Courts upon such debt or contract under the 
provisions of that Act. Worrill vs. Adams et al...... 

14, An affidavit by an administrator, in a suit pending 
in his favor, on a debt contracted with his intestate 
before the first of June, 1865, that “ according to the 
best of his knowledge and belief and information, all 
legal taxes have been paid on the same for each year 
since the same came into his possession as administra- 
tor, except for the years 1869 and 1870, deponent be- 
ing advised that the note was so doubtful of collection 
that he was not required to pay taxes on the same for 
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the years 1869 and 1870, being then considered doubt- 

fit if not uncollectable,” is a substantial compliance 
with the first section of the Act of October 13th, 1870. 
Fie teh CR aoc ncctninnscseses: nesxcctbassncsdengetervens - 591 

15. The fact that a widow and minors are interested as 
distributees, with other heirs and creditors of an es- 
tate, does not bring a suit on a note due an intestate 
and in suit by an administrator, within the 14th sec- 
tion of the Act of October 13th, 1870, so as to ex- 
cuse the filing an affidavit and proof at the trial that 
all legal taxes due on the debt have been paid. Ibid. 


16. If a levy be made of a fi. fa. founded on a debt 
contracted prior to June, 1865, and there be no aftida- 
vit of payment of taxes, as required by the fifth sec- 
tion of the Act of 1870, the defendant may stop the 
progress of the fi. fa. by affidavit of illegality. Brown 
GR GED bevivisintnesdsase déctoveabats Radecescccceccousocescocese 613 
17. Upon a motion to dismiss a suit for the want of the 
affidavit required by the Relief Act of 1870, it is not 
error in the Court to hear and pass upon the evidence 
offered in support of the motion, especially where no 
objection is made at the time. Brown vs. Broadfield. 614 


18. No allegations in the declaration, which, if true, 
would excuse the payment of taxes under the Relief 
Act of 1870, will dispense with the affidavit required 
by the Act, unless sworn to. Ibid. 

19. When a defendant permitted judgment to be ob- 
tained against him after the passage of the Relief Act 
of 1868, he has had his day in Court, and cannot af- 
terwards open the judgment to let in the defenses pro- 
vided for by that Act. Hiley vs. Hartridge............ 623 

20. When a levy was made prior to the Relief Act of 
1870, but no sale has taken place, the plaintiff in fi. 
fa. is not obliged to attach his affidavit of the payment 
of taxes to the execution, under the fifth section of that 
Act, so long as he takes no steps to force a sale. Ibid. 

21. Where, in a suit by two persons on a debt due be- 
fore the first of June, 1865, the proper affidavit of 
payment of taxes was filed, and on the trial before 
the jury the interrogatories of one of the partners 
were read, to the effect that he had always regularly 
given in and paid taxes on his solvent notes, and that 
the note sued was solvent, and he had always includ- 
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ed it in his tax returns and paid taxes on it, as he be- 
lieved, though he could not positively call to mind his 
giving in this particular note: 
Held, That it was error in the Court to dismiss the case; 

there was sufficient evidence to carry the case to the 

the jury, leaving them to determine whether or not 

the taxes had been duly paid, and whether or not the 
witness did not mean that he had, as one of the firm, 
given in this note and paid the taxes thereon. Car- 
I BIB inden ecnsenecepenenghnncssagesiscein“s 624 


22. Where A buys land from B before June, 1865, and 
gives his note for the purchase-money, and afterwards 
sells the land and receives payment, and his purchaser 
takes possession, and A is then sued on the note, he 
cannot be said to have been, at the commencement of 
the action, in possession of the property for the pur- 
pose of which the contract was entered into, even 
though he may not have made to the purchaser a deed. 
The case is, therefore, not within the 15th section of the 
Relief Act of 1870, and the usual affidavit must be 
filed. Irvin, administrator, vs. Speer ........+.sseeeceeees 626 


23. Where a widow, as administratrix of her husband, 
sues on a note made prior to June Ist, 1865, and of- 
fers to prove that herself and her minor children are 
the sole heirs of her intestate, that there are no credi- 
tors, and that the entire assets of the estate are less than 
the amount exempt under the homestead laws, the 
case should not be dismissed for want of the tax affi- 
davit, under the Relief Act of 1870. Had the proof 
been made, it would have brought the case within the 
14th section of that Act. Lewis, administrator, vs 
BD cicssvetpecccesssie piepedensoeesin iddanbagahauedd <aciddona 627 


24. Where a tax-payer returns notes held by him in 
bulk, at what he considers them worth, and pays the 
taxes regularly on the gross amount so returned, it is 
sufficient compliance with the Act to carry the case to 
the jury. Ibid. 


25. Where an accommodation indorser on a note made 
prior to June, 1865, has been compelled, by judgment, 
since that time, to pay the same or any part thereof, 
and sues the maker, securities and prior indorser, to 
recover the amount so paid by him, he is not obliged 
to file the affidavit of the payment of the taxes re- 
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quired by the Relief Act of 1870. The debt to him 
did not exist until the payment of the judgment by 
him. Ezzard vs. Worrill et al.........ccccccccsscccscecees 


26. It is necessary for an administrator to file the tax 
affidavit required by Act of 1870, even though there 
are no debts, and a widow and minor are interested 
with others in the estate. Allison vs. T’homas, ex’r... 


27. Non-residents of this State are not required, by our 
law, to pay taxes on notes held by them on citizens of 
this State, and when the payee of a note is the plain- 
tiff in a suit on a note dated before June, 1865, and 
it appear that, at the date of the note, and continu- 
ously since, he has not resided here, and that he has 
been the owner of the note from its date, he is not re- 
quired to make the affidavit of taxes being paid as re- 
quired by the Act of October 13th, 1870. Cary, 
Bangs & Woodward vs. Edmondson.......+++++0+seseeeees 

28. The real plaintiff in the action may make the affi- 
davit of payment of taxes, as required by the Act of 
1870, even though the suit be brought in the name of 
another. Carhart vs. West et al......c.sscccccccesecsseece 

See Constitutional Law, 1, 11, 13, 14, 15, 17, 22. 

“Removal of Causes to United States Courts. 


REMOVAL OF CAUSES TO UNITED STATES 
COURTS. 


Upon the call of a case upon the docket, the counsel for 
the plaintiff stated to the Court that he had a motion 
prepared to transfer the case to the United States 
Court, and the Court refused to hear the motion, giv- 
ing precedence to a motion to dismiss the case upon 
the ground of non-payment of taxes, under the Act 
of 1870. This was error. Bragg et al. vs. Tibbs... 


RES ADJUDICATA. 


1. When a defendant has had his day in Court, he can- 
not, by an affidavit of illegality, go behind the judg- 
ment and attack it on the ground that the considera- 
tion of the debt, on which the judgment was rendered, 
was the purchase-money due for slaves. Inman vs. 
DRIED secrnnsoqecennee seccnesen seseabonncessonnensesstenin caccee 

2. Where it appears, from the statement of the facts set 
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out in the motion, that the defense to the original suit 
involved the same issues now involved and presented 
by the motion, this Court will not set aside the judg- 
ment of dismissal. Powell vs. BOOB. ic ovivacessésccezs 109 


3. When there was a certiorari from the County Court, 
which, under the Act of 1866, Code, 297, is to be 
heard by the Judge of the Superior Court, in vacation 
or in term, as should to him seem proper, and there 
was tendered to the Judge, in vacation, a traverse of 
the answer of the County Court Judge, and the Judge 
of the Superior Court thereupon, by written order, 
directed the papers and the traverse to be transmitted 
to the next term of the Superior Court for trial : 

Held, That this was a judgment of the Judge that the 
traverse should be tried by the jury, and that, while 
that judgment stands unreversed, it is error to dismiss 
the traverse and withdraw the case from the jury on 
the ground that the traverse was not verified by the 
affidavit of the party making it. Mundy vs. Martin. 195 


4, The rule that the judgment of a Court of competent 
jurisdiction is conclusive between the parties, as to the 
matter in issue, does not apply to a judgment against 
a trustee, as such, if the object of the suit be to charge 
the trust property with a debt for which the trustee is 
only personally liable, unless it appear that the cestut 
que trust is sui juris, and was a party to the suit, or 
consented to the judgment; and equity will inter fere 
to enjoin such a judgment, if it appear that, in fact, 
the trust-estate was not liable for the debt sued on. 
BI GB. Fete BPO. 0 Bhi. cnccccscccccnsccnscesscsnces - 468 

5. When a defendant permitted judgment to be obtained 
against him after the passage of the Relief Act of 
1868, he has had his day in Court, and cannot after- 
wards open the judgment to let in the defenses provi- 


ded for by that Act. Hiley vs. Hartridge...........+. - 623 


6. Parties who appear before the Ordinary to contest the 
granting of a homestead are concluded by the judg- 
ment upon all questions which it is necessary for the 
applicant to prove, and upon all questions which the 
statute provides the creditors may make, but they are 
not concluded upon questions over which the Ordi- 
nary has no jurisdiction, unless it appears that they 
actually made such questions, and that they were, in 


fact, decided. Harris vs. Colquitt & Baggs........+.. . 663 
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7. It is error for the Court below to refuse to charge the 
jury when requested, in writing, in the language of 
the judgment of this Court, on the same statement of 
facts in a case between the same parties, which had 
previously been adjudicated in this Court. Pugh vs. 


4 PE thease Achat derdnrnssneiin Senchiadias vance sessed 383 
RESCISSION OF CONTRACT. 
See Equity Jurisdiction, 7. 
ROADS. 
e 


When a bill was filed, praying for an injunction to re- 
strain the defendant from obstructing a road over his 
own land, and the complainants did not show that they 
had the legal right to use the road over the defend- 
ant’s land, as a private way, or that the road had ever 
been established by the proper authority as a public 
road, or that it had been worked or recognized by the 
public authorities of the county as a publie road, so 
as to give the complainants a prescriptive right to use 
it as such over the defendant’s land : 

Held, That the injunction was properly refused. Clem- 
ents vs. Logan.....+.. onvecsnan inahonees pieanminessndsionntie 30 


SABBATH DAY. 


1. The Christian Sabbath is a civil institution older than 
our government, and respected as a day of rest by our 
Constitution ; and the regulation of its observance as 
a civil institution is within the power of the Legisla- 
ture, as much as any regulations and laws having for 
their object the preservation of good morals, and the 
peace and good order of society: 33 Barbour, 543 ; 1 
Speers, 305. And it is within the right of the city 
of Atlanta to punish keeping open doors by dealers 
generally, in the limits of the city, upon Sunday, for 
the purpose of preventing the violation of the State 
laws, as well as preserving the public respect for the 
Lord’s day. Kerwich vs. M. and C. of Atlanta........ 205 
2. When a contract for labor was entered into on the 
Sabbath, and the contract was performed afterwards 
by the laborer : 
Held, That the promissor cannot defend by setting forth 
the illegality of the contract. Meriwether vs. Smith.. 543 
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SAYINGS OF PARTNERS. See Partnership, 4. 


SAYINGS OF PARTY. See Ejectment, 20. 
SCALING ORDINANCE. 


e 

1. The right to open the settlement is made by agree- 

ment to turn upon the settlement by the Courts of a 
rule that Confederate contracts are to be scaled on the 
basis of the rate of Confederate money at the matu- 
rity of the contract : 

Held, That, before the plaintiff could recover in this 
case, it was incumbent on him to show that the Court 
had settled the rule to be as the contract provided, 
and, as there is no evidence to this effect, a new trial 
ought to have been granted. The Milledgeville Man- 
facturing Co. 08. eves ........ccccorcccvcccerccccosescscees 479 

2. When there was a settlement, in 1867, of a contract 
made in 1862, payable in Confederate currency, the 
basis of which settlement was the value of Confeder- 
ate money at the date of the contract, which the debtor 
then paid in cotton, taken at thirty cents per pound, 
when cotton was, in fact, selling at twenty-six cents, 
and the parties agreed, in writing, that if the Courts 
should settle the basis to be that the true basis of set- 
tlement was the value of Confederate money at the 
maturity of the contract, they would modify their set- 
tlement accordingly. The right to open the settlement 
is made by agreement to turn upon the settlement by 
the Courts of a rule that Confederate contracts are 
to be scaled on the basis of the rate of Confederate 
money at the maturity of the contract. Ibid. 


SEIZIN. See Distribution of Estates, 3. 


tT 


SERVICE. See Judgments. 


SET-OFF. 


That portion of the Act of October 13th, 1870, which 
allows the claimant of land subject to an execution to 
set-off against the judgment the losses of the claim- 
ant by the late war, is in violation of Article 1, section 
10, paragraph 1, of the Constitution of the United 
States, and is, therefore, void. Solomon vs. Lowery.. 290 
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SEVERANCE. 


McCay, Judge, being brother-in-law of one of the ex- 
ecutors, who was propounding the will in controversy, 
would not preside. Counsel for propounders moved 
to strike that executor’s name from the record. Two 
Judges presiding said he could not do so. He then 
moved to sever as to plaintiffs in error, and then to 
decline to litigate as to that executor, citing 6 Georgia 
Reports, 210; 10th, 1, etc. This was refused. Du- 
pree’s executors v8. DUpree....crssccrsrseessereees pecssees ° 


SHERIFFS. 


1. When a sheriff was notified in writing that an execu- 
tion placed in his hands was founded on a debt which 
was for the purchase-money of land claimed as a home- 
stead, and, having failed to make the money, was ruled 
for the amount of the execution: 

Held, That the sheriff was liable to be ruled for the value 
of the land he was notified to levy on and sell, that 
being the extent of the injury which the plaintiff sus- 
tained by the failure of the sheriff to perform his legal 
duty; and that the rule should have been made abso- 
lute against him for that amount and not for the 
amount due on the execution, if that exceeds the value 
of theland. Baker vs. Bower... sseoe seevees queepinoas 


2. When land is sold under a mortgage fi. fa. the sher- 
iff cannot put the purchaser in possession by ousting 
one who is neither the defendant, his tenant, or as- 
signee, or heir, and who holds adversely to the mort- 
gage. Donkle vs. Koht.......ccsceseceeresees soeccecscesecs 


3. Where a judgment was obtained in Schley county, on 
the 25th of October, 1870, on a debt contracted before 
the first of June, 1865, upon which an execution is- 
sued, and the sheriff failed to raise the money on the 
same, on receiving from the defendant an affidavit 
that the taxes due thereon had not been paid, together 
with a claim of an offset and recoupment, in favor of the 
defendant, according to the Act of October 13th, 1870, 
which affidavit set forth that said debt had not been 
reduced according to the equities between the parties, 
under the Relief Act of 1868: 

Held, It was error in the Court to hold the sheriff liable, 
on arule for the amount of the judgment—the proper 


construction of the Act of October 13th, 1870, being. 


Vou. xLt1v—50. 
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at the time, unsettled and doubtful, and the sheriff 
having paverentiy: acted in eves faith, ares vs. 
Wilcoz.. - 

4, Where the sheriff, in answer pe a ‘ous pi Nala upon 
him to show cause why he had not made the money 
on a fi. fa. issued by the Comptroller General against 
a defaulting tax collector, showed, for cause, that the 
defendant had no property on which to levy the fi. fa., 
and in a traverse of the return, it appeared that the 
defendant was in possession-of a tract of land which 
had been set apart as a homestead for the benefit of 
his wife and family : 

Held, That there was no error in the Court in refusing, 
under the circumstances, to make this rule absolute, 
as the sheriff appears to have acted in good faith, and 
the property was real estate. WARNER, J., dissent- 
ing. The State vs. Bradford, sheriff’... ........seseeeeeee 

5. Sheriffs, though out of office, are liable to rule, under 
the provisions of the Code. Bell et al. vs. Thorpe... 

6. A sheriff is not entitled to costs on tax fi. fas., whether 
for State or county taxes, unless the same be collected 
from the defendants. Nor does the fact that the fi. 
fas. issued illegally, under order of the Inferior Court, 
alter the rule. Keen vs. Rowse........sceceseeeeeececeeees 


SHERIFF'S SALES. 


1. It is not necessary, under Revised Code, section 3898, 
that the consent of the mortgagor, mortgagee and 
gd in fi. fa., levied, to sell the entire fee in the 
and levied on, should be in writing. Goode & Son 
BR iprchigs en ctletecesensnccananasnconsnsedandojineses esse 

2. If a sheriff undertakes to sell the fee in land, when, 
in fact, he is selling only the equity of redemption, 
the bidder cannot be compelled to pay the amount bid 
by him. (R.) bid. 


SLANDER. 


1. The Court was rye to charge that, if the plaintiff’s 
cotton was seized by the Treasury agents in conse- 
quence of defendant’s affidavit, and that said affidavit 
was untrue, he then was liable for plaintiff’s damage; 
and that the measure of the damages was the value of 
the cotton, with additional damages as a punishment, 
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if the proof showed malice on the part of the defen- 
dant. This charge the Court refused, and charged 
that, if the defendant acted in good faith, and made 
the affidavit on proper demand by the United States 
officials, honestly believing he was stating the truth, 
after proper caution and prudence on his part as to 
his means of information, he was not liable at all, 
even though he was mistaken in the statement that 
the loan had not been paid: 


Held, That there was no material error in the charge, 


and the jury having found under the charge for the 
defendant, it was not error in the Court to refuse a 
new trial. Reid vs. McLendon........ » ecnsnapeonesonsans 


2. It is not error for the Court to charge the jury that 


the words as alleged in the declaration are libellous, 
as that is not an expression of opinion as to the evi- 
dence before the jury. Pugh vs. McCarty.......00.+4 


. To render words actionable per se, it is not necessary 


that they should, in express words, charge another 
with a crime punishable by law; it is sufficient, if 
they impute a crime, in such-terms as that the hearers 
understand that this is what is meant. Lewis vs. Hud- 


. When the words themselves are actionable, as impu- 


ting a crime, an innuendo, indicating in plainer lan- 
guage what crime was meant, is unnecessary, and may 
be rejected as surplusage. Ibid. 


SLAVE DEBTS. See Novation. 
SPECIFIC PERFORMANCE. 


See Equity Jurisdiction, 11. 


STALENESS. See Equity Practice, 1. 
STAMPS. 


An agreement by counsel that a certain paper, described 


in the agreement, should be used as evidence, removes 
all objections to the proof, and to the stamping of the 
writing. Zhe Milledgeville Manufacturing Co. vs. 
BION oop vncecescssscncadsnaconncesegs. passeaneosabeceigns eedees. 


STAY LAWS. See Relief, 1. 


759 


156 


383 


568 


479 








760 INDEX. 


STIPULATED DAMAGES. 
See Measure of Damages, 3, 9. 


STREETS. 
See Municipal Corporations, 2 to 8, inclusive. 


SURPRISE. See New Trial, 20. 


TAXATION. 


1. The Act of October 28th, 1870, directing the Ordi- 
naries of the several counties to assess a tax to pay the 
salaries of the District Judges and attorneys, is suffi- 
ciently definite, since, from the census of 1870, the 
amount due from each county may be ascertained by 
simple calculation, and the tax books in the Comp- 
troller General’s office will furnish the property to be 
taxed. WARNER, Judge, dissenting. Taylor vs. 
PIII icc ccss cd inocescesccecteniesed sescceccnscowcsococeseoce 76 

2. The Augusta Factory, an incorporated company, is 
only liable, under the existing laws of this State, to 
pay a tax on the whole amount of the capital stock of 
the company paid in, and not on the market value 
thereof: 

Held, That the Augusta Factory Company is liable for 
the payment of all legal taxes on the property owned 
by it as a corporation which is not included as a part 
of their capital stock and constitutes no part thereof. 
McCay, Judge, dissenting. Wilson et al. vs. The 
Bee FMR iaivcescs scossccvssivevescsessescccen cscosecse 388 

3. It was the duty of the Court to have directed the 
sheriff, by order, to levy upon the property, that the 
parties may have an opportunity of testing, before the 
Courts, whether the homestead so set apart, is or is 
not subject to an execution by the Comptroller Gen- 
eral against a defaulting tax collector, WARNER, 
Judge, dissenting. TZ'he State vs. Bradford........... ~ 417 

4. Non-residents of this State are not required, by our 
law, to pay taxes on notes held by them on citizens of 
this State. Cary, Bangs & Woodward vs. Edmondson. 649 


TAX COLLECTORS. 
See Homestead and Exemptions, 9. 
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TAX PAYERS. See Equity Jurisdiction, 6. 


TRESPASS VI ET ARMIS. 


It was error in the Court to have charged the jury that 
they could not consider the fact of justification under 
the plea of the general issue. By the Code, section 
3406, and the rulings of this Court in 9 Georgia Re- 
ports, 297, and 12 Georgia Reports, 463, such facts of 
justification must have been specially pleaded. Ker- 
WOE O.. IRIE 0c cn ncirsciccecesetoabeoansneonaned jennniieg ‘ 


TRUSTEES. See Hectment, 22. 
TRUST DEBTS. See Distribution of Estates, 2 


VACANCY. 
See Officers, 6. 
** Constitutional Law, 2. 
VERDICTS. 


1. Under our Code juries may find equitable verdicts, 
and the verdict against Guild, the indorser, upon the 
note sued, should stand affirmed. Frank et al. vs. 
Longstreet, Sedgwick & Co......cecccccccccssesesscee cove ‘ 

2. If plaintiff is adjudged a bankrupt after suit brought, 
the Court may direct the jury if they find for plain- 
tiff, to find that he recover for the use of his assignee 
in bankruptcy. (R.) Woddail vs. Austin & Holliday. 


VOLUNTEERS. See Ejectment, 19. 
WAIVER. 


1. When a certiorari has been sanctioned, but no notice, 
in writing, has been given to the opposite party of the 
same ten days. before the term to which the certiorari 
is returnable ; but it is, in writing, agreed between the 
parties that the decision of the Court upon the points 
made in the certiorari shall determine certain other 
cases suing on the same points, this is substantially a 
waiver of the notice and an agreement that the cer- 
tiorari shall be decided upon its merits. Scott, Bon- 
durant & Adams vs. Patrickh.....cscscvee cecececcececsecees 

2. When objections were filed to certain interrogatories, 
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as leading, and the Judge certifies that, upon his an- 
nouncement that, if the objections were sustained, he 
would continue the case, the party making the objec- 
tions ceased to urge them, this Court will not, for that 
reason, grant a new trial. Pool vs. Perdue........-..+. 454 
3. Objections to the form of the affidavit in an attach- 
ment are waived by the appearance of the defendant, 
and pleading to the merits. Ibid. 
4, Where an attachment had been issued against A, and 
at the trial term it was agreed that B should be sub- 
stituted for A, and the cause proceed against him: 
Held, That this was a dissolution of the attachment, 
and the cause stood upon the footing of an ordinary 
suit against B, with service waived. The Milledge- 
ville Manufacturing Co. vs. Rives. ......ccesecccseeseeees 479 


WAR. 


1. Title by capture during the war can only be set up 
by the organized and recognized parties to the war, or 
by those claiming and acquiring title from said organ- 
ized and recognized parties. Worthy vs. Kinamon et 
iiiaiinnasbnciabnehadbesectae éobiehsaenestadpomnnetanenetne shatte 297 

2. Where it appeared, from the record, that A. brought 
an action of trover to recover a wagon, which be- 
longed to the Confederate States at the time of the 
surrender of General Joseph E. Johnston, and subse- 
quent to such surrender, was given to the brother of 
A., who was at work for the Confederate States au- 
thorities at Augusta, by the Confederate States Quar- 
termaster, who gave it to A., and after such giving to 
A., he took it from the depot at Waynesboro, where it 
was, and ran it off into the swamp, where B.’s ne- 
groes found it, and B. had it brought to his house and 
repaired, etc., and, afterwards, hearing that A. claimed 
the wagon, B. reported it to the United States au- 
thorities, who gave B. the possession and the use there- 
of; and, upon the trial, the Court rejected the written 
evidence of this possession by the Federal official in 
command of the District of Georgia, and charged the 
jury, “that the receipt of the wagon by Attaway from 
a Confederate Quartermaster in settlement of his wages 
was a valid payment, and conferred a complete title, 
although the same was made after such surrender,” 


| 
| 


e 


| 


sa ise 





INDEX. 763 


and refused to charge as requested by defendant’s 
counsel as to the effect of the surrender, as to prop- 
erty, etc., and the jury found for the plaintiff, and a 
motion made for a new trial, upon the several grounds, 
was overruled by the Court: 

Held, That the Court erred in its view of the law of 
this case. The defendant had a right to the evidence 
rejected, for the written permission of the authorities 
of the United States touching property captured or 
surrendered to it by the Confederate States authori- 
ties, was admissible, and proper evidence for the con- 
sideration of the jury. Byrne vs. Attaway ........006 302 

3. The territory over which General Johnston had com- 
mand, and which was covered by the surrender to Gen- 
eral Sherman, being a part of the public history of the 
country, it was the duty of the Court to take cogni- 
zance of it without any proof of the fact, and the terms 
of this transaction being within the territory so em- 
braced by the surrender, all property controlled by each 
military organization commanded by General John- 
ston was surrendered by him; and the Confederate 
States Quartermaster had no power, and could confer 
no title to the same by any act of his; and the sur- 
render, without actual manual possession of the prop- 
erty surrendered by the United States authorities, con- 
ferred to them the title or right of possession to such 
property surrendered, and their disposition of such 
property was competent by such military orders as 
that government may have ordered, and admissible in 
evidence to show the fact, and are conclusive against 
any one claiming by Confederate States title, when 
such orders have been procured without fraud, and 
are properly proved. Ibid. 


See Officers, 3, 4, 5. 
WIDOWS. 
See Distribution of Estates. 
“« Dower. 
“ Relief, 15, 23, 26. 
WORDS. See Slander. 
“* By two Judges.” See Note, page 567. 


YEAR’S SUPPORT. 
See Distribution of Estates, 5. 





